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Letters 


A Correct Public Perception? 

The main thrust of the articles in 
the January 2000 issue to rebuilding 
public trust in the legal system is that 
the public needs more education about 
how the system works and this edu- 
cation will cure the problem of public 
trust. The articles do not discuss the 
thought that the public perception 
may be correct and that the profes- 
sion should address problems that 
exist and earn the public trust. 

The public often points to the long 
period of time between conviction in 
a capital case and the final decision. 
Newspapers promote the view that 
the cause of the long delay is liberal 
courts, which provide avenue after 
avenue for appeals. In actual fact the 
principle cause for the delay in many 
cases is the fact the defendant is de- 
fended by assigned counsel, who are 
paid below-level rates and given little, 
if any, money for investigators. Capi- 
tal crime cases require the specialized 
knowledge of competent counsel, paid 
at rate, which enables them to put on 
a proper defense without the danger 
of starving and with sufficient funds 
to properly investigate the issues. It 


is true that legislatures are reluctant 
to spend sufficient funds to make this 
a reality. But the profession does not 
have to wait on the legislature. Most 
of us make a very good living practic- 
ing law. We can afford to tax ourselves 
to enable the profession to correctly 
perform its most basic function, ad- 
equate representation in capital 
cases. We could have an income tax 
as a part of our dues to enable compe- 
tent counsel to be employed. No one 
likes taxes, but we are supposed to be 
a profession, not a business, and we 
need to step up to our responsibilities. 

Probably the most frequent contact 
the public has with the law is through 
jury duty and in divorce cases. The 
accommodations for jurors hearing 
cases in state court in Dade County 
are disgraceful. If I were a judge in 
Dade County, I would buy chairs and 
tables for the jurors out of my own 
pocket rather than subject my jurors 
to those conditions. 

The emotional problems in divorce 
cases are such that often both parties 
emerge hating the system, their 
spouse’s attorney, and their own at- 
torney. This seems a problem that is 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of 
admission to the Bar, which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution 
of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear 
to me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 
or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone's cause for lucre or mal- 
ice. So help me God.” 
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almost insolvable. 

The profession needs to clean up its 
own ranks. When the public reads 
about highly qualified tax attorneys 
that go years without filing a tax re- 
turn and the bar takes no action, the 
public rightfully loses respect for the 
bar. When prosecutors, guilty of 
prosecutorial misconduct fight for 
years to uphold the convictions and 
the bar takes no steps to penalize the 
prosecutor, the public loses respect for 
the bar. 

When the administration and Con- 
gress fight over the appointment of 
“liberal” versus “conservative” judges, 
the public rightfully concludes that 
those in the know want judges that 
will render decisions that are influ- 
enced by their own political leanings, 
rather than attempt to search out the 
truth and apply justice. Luckily many 
of these political appointees turn out 
to be much better judges than their 
appointors hoped, but the public per- 
ception of the system is hurt. 


Errata 


Last month’s article, “So You 
Thought a Remand Was Imminent,” 
contained a typographical error on 
page 24. The article should have 
reported §1441(b) prohibits removal 
in diversity cases if one (rather than 
none) of the defendants is a citizen 
of the forum state. 


I am certain others can think of 
similar problems, such as adequate 
financing for legal aid clinics. But the 
point is that respect is earned and I 
am not at all certain the profession 
has earned the respect it wants and 
the January articles ignored the is- 
sue as to whether at this point in time, 
we have truly earned that respect. 

I was amused by the article that 
agonized over the fact that students 
did not know the name of the Chief 
Justice of the U.S. Supreme Court. It 
would have been a lot more important 
to question the students about the 
function of the Supreme Court. If they 
understood the function, what does it 
matter if they do not know the name 
of the Chief Justice? How many 
Florida lawyers, not engaged in ap- 
pellate practice, could name the mem- 
bers of the Florida Supreme Court? I 
would guess very few. How important 
is it that the students know it is the 
Fifth Amendment that guarantees the 
right against self-incrimination? 
What is important is that they know 
there is such a right. What is impor- 
tant about knowing the first three 
words of the Constitution? At one time 
I could recite the Gettysburg Address. 
Am I less a good citizen because now 
I cannot? What is important is under- 
standing, not memorization. 

This same article seemed to be 
shocked by a survey that indicated 
that 94 percent of young people 
strongly or totally agreed with the 


statement, “Government is run by a 
few big interests looking out for them- 
selves.” This is scarcely a new impres- 
sion, i.e., the old movie “Mr. Smith 
Goes to Washington.” The fact is that 
big money determines who the candi- 
dates for office will be. Before anyone 
declares a candidacy, he or she must 
first determine whether he or she can 
raise the money for a campaign. Gov- 
ernor Bush of Texas will probably be 
the Republican candidate, not be- 
cause the Republican voters have se- 
lected him, but because the big money 
Republicans have given him such an 
immense lead in contributions that no 
one can mount a campaign against 
him. The same may well happen in 
the Democratic party. The voters will 
have the final say, but can only choose 
between two candidates chosen by the 
large contributors. 

Does anyone believe that those mil- 
lions being contributed to Bush are 
because the contributors are con- 
cerned with the “benefit of all”? The 
special interest tax provisions in ev- 
ery appropriation and tax bill are 
proof of where the legislators’ inter- 
ests lie. 

Our profession bears a large respon- 
sibility for this. A large number of those 
legislators are lawyers, as are the lob- 
byists. Lawyers lead the fight both for 
campaign reform and against it. 
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Y2K, JNCs, MDPs — Who Knew ? 


ell, Y2K has finally 
come and gone. The 
most anxiously 
awaited New Year of 
any of our lives, for sure. The year 
of the most hype, and the most fear, 
seems to have fizzled on both counts. 
A few years ago, I started buying 
into the hype, and dreamed about 
exotic ways to spend New Year’s Eve 
2000. As the day drew nearer, I had 
not yet made plans. All of the exotic 
trips seemed overpriced, and I was 
resistant to being held hostage to 
that. Being in the midst of the Bar 
presidency helped make the decision. 
In this job, being on the road all the 
time suddenly made staying home 
look like a vacation. As December 31, 
1999, finally arrived, the world 
watched beautiful displays of fire- 
works in every time zone (Paris was 
my favorite), giving an armchair 
traveler a glimpse of celebrations 
around the globe. And what did I fi- 
nally choose to do? I spent New 
Year’s Eve at home with the people 
I love. At midnight we watched 
Miami’s own stupendous fireworks 
display over Biscayne Bay and Mi- 
ami Beach from our 23rd floor ter- 
race. It was a great beginning to the 
new millennium. 


A Pause to Reflect 

For me at least, the night the mil- 
lennium turned put the importance 
of loved ones and making the most 
of our brief time here in exception- 
ally sharp focus: as time marches on, 


and our children 
reach adulthood, 
we realize that 
our legacy is not 
what we do every 
day but whether 
we leave the 
world a better 
place. Our re- 
sponsibility to 
our profession is no different. Re- 
cently, the Bar lost several out- 
standing leaders including Bill 
Colson and Don Gifford, longtime 
members of the Board of Governors, 
and Sonny Yahr Schneider, one of 
the most dynamic presidents of the 
Florida Association for Women Law- 
yers, Miami Chapter. While their 
deaths saddened all, we will always 
be grateful that their lives made our 
profession better; our lives must do 
the same. 

For me, the New Year marked a 
midway point in my Bar adminis- 
tration. As one would have expected, 
it’s passed in a whirlwind. When I 
became Bar president six months 
ago my dear friend and mentor, 
Chesterfield Smith, warned me that 
“there are a lot of things you want 
to accomplish, but don’t take on too 
many projects .. . leave room for the 
ones that take you on.” 

This year, several issues took all 
of us on: the Bar is now taking a 
close look at fundamental issues 
ranging from how we select judges 
to how we structure law firms. It is 
my hope that wherever you stand on 
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these questions, you view them, as 
Sonny, Don, and Bill would have, 
from the perspective of a lawyer re- 
sponsible for improving our profes- 
sion and not merely a practitioner 
benefitting from it. Our children, 
and the Bar leaders that devoted 
their lives to these goals, deserve no 
less. 

Here are three issues that have 
dominated my administration and 
that you will be hearing a lot about 
in the months to come. 


Merit Selection v. Elections 

By the time you read this maga- 
zine, you may have seen in the Bar 
News coverage of the Bar’s Board of 
Governors vote on the position it will 
take on merit selection and reten- 
tion of trial judges in the fall elec- 
tions. The Board’s 34-9 vote means 
that the Bar will advise voters to 
support local referenda adopting 
merit selection as a basis for filling 
trial court judicial vacancies. This 
was not a decision lightly considered 
or easily reached. 

A special committee was ap- 
pointed to study this issue. The 
question before the committee was 
whether the Bar is to advocate the 
current hybrid system for selecting 
trial court judges, the merit selec- 
tion and retention system, or sim- 
ply to educate the public on both 
systems. The committee held open 
forums and listened to hours of 
statements from attorneys and 
judges throughout the state. I per- 
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sonally sat and listened to most of 
them. I want to thank all of the law- 
yers and judges who spent their time 
explaining their views on which sys- 
tem of selecting our judiciary they 
preferred and which system they felt 
the Bar should advocate. All of those 
statements were transcribed and 
are available for your review. Like 
me, you might be surprised by the 
range of views expressed at the 
hearings. 

At first, I thought I saw a split be- 
tween large counties and small. 
Lawyers from small counties prin- 
cipally believed that they knew 
enough about their judges to elect 
them while those from large coun- 
ties believed that the election pro- 
cess provided too much opportunity 
for abuses at the hands of fund-rais- 
ers and public relations people. But, 
as usual, Dade County bucked the 
trend and split on the subject. By 
far, the most outspoken group was 
the Cuban American Bar Associa- 
tion. They vigorously opposed merit 
selection and retention. On the other 
hand, the Dade County Bar Associa- 
tion board of directors voted 12-11, 
after a full Saturday of debate, to 
endorse a position in favor of merit 
selection and retention. In Miami at 
least, the debate goes on and on. 

Next fall, we will all have the op- 
portunity to vote on the system in 
local option elections. Whatever 
your view, I urge each of you to 
spend time talking with your friends 
and neighbors, particularly 
nonlawyers, about the many issues 
that inhere in the merit selection/ 
election debate. The link between 
how we choose and who we choose 
is inescapable. Your vote will affect 
our system for years to come. 


JNC Issues 

This year, the judicial nominat- 
ing process probably got more atten- 
tion than ever before. What started 
on a low note ended on a high one. 
Initially, newspaper articles talked 
about potential “shadow JNC pan- 
els” and limiting appointments to 
nominees “ideologically compatible” 
with the Governor’s Office. After a 
strong reaction from around the 
state, I met with Governor Bush and 


Please make the time 
to read the reports in 
this issue and let me 
or your Board 
representatives know 
where you stand. 


had a constructive and lengthy dia- 
logue. In the end, he wrote an open 
letter to all attorneys and JNCs, 
calling for more diversity and reaf- 
firming his commitment to a well- 
rounded judiciary. In January, 
Carol Licko, general counsel for the 
Governor, spent the day at the JNC 
Institute in Miami, with more than 
75 commission members. During 
that day, numerous proposals were 
made on ways to make the system 
even better. Ms. Licko enthusiasti- 
cally endorsed the proposals and has 
since reported that the Governor 
embraced the proposals with equal 
enthusiasm. 

Let me assure you that I will con- 
tinue to work on this issue, and I 
ask you all to join me. As lawyers 
we have an obligation not just to 
scrutinize but to participate in the 
selection process. We have an obli- 
gation to encourage the best appli- 
cants to apply and we have an obli- 
gation to encourage diversity among 
those applicants. The Governor has 
invited JNCs to send him more di- 
verse candidates and invited us to 
watch his selections in the years to 
come. We will do just that. There is 
nothing more critical to our justice 
system than the selection of a qual- 
ity, qualified judiciary and its abil- 
ity to remain independent. 


Multidisciplinary Practices 
And, finally, “MDP” has gone from 
an unknown acronym to a household 
(or at least law office) word. The 
ABA shocked a sleeping profession 
into awareness last June when its 
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Commission on Multidisciplinary 
Practice released findings which in- 
cluded a proposal to change our cur- 
rent rules which prohibit the shar- 
ing of fees between attorneys and 
nonattorneys. 

Florida once again took a leader- 
ship role in examining the issues 
surrounding the future of the prac- 
tice of law, and the potential meld- 
ing of our profession with other vo- 
cations, by stopping the ABA vote 
last August and commissioning our 
own intensive study. Our MDP Com- 
mittee has created two comprehen- 
sive position papers which you will 
see in this issue, one representing 
the arguments opposing MDPs, the 
other in favor of MDPs. At the ABA’s 
midyear meeting in Dallas, expert 
after expert proclaimed these two re- 
ports to be among the finest avail- 
able and urged other states to use 
our reports as the basis of their 
study. My sincere thanks to each of 
the committee members who put in 
countless hours preparing these re- 
ports for all of our benefit. 

The Board of Governors has not 
yet taken a position on our own 
study commission reports. The 
ABA’s Special Commission on MDP 
now says that it will submit new 
proposals by April. If the Board’s 
preliminary discussion on February 
5, 2000, in Tallahassee is an indi- 
cator, the Board debate I have 
scheduled for April 7, 2000, in 
Tampa will be lively to say the least. 
Please make the time to read the 
reports in this issue and let me or 
your Board representatives know 
where you stand. I truly believe that 
the future and fundamental nature 
of our profession may hinge on how 
we respond to these revolutionary 
proposals. 

If nothing else, the turning of the 
millennium should have given us all 
some perspective. We will need it as 
we confront the daunting issues 
ahead. 


EpitH G. OSMAN 
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Facing the Inevitability, Rapidity, 
and Dynamics of Change 


by the Pro-MDP Subcommittee 


Howard J. Berlin, Jean A. Bice, Edgar M. Dunn, Jr., Charles F. Robinson, 
Ronald Rosengarten, Marsha Rydberg, Roberta Stanley, Donald Tescher 


his report was prepared in accordance with the 


mandate of The Florida Bar Special Commit- practice concept. 


tee on Multidisciplinary Practice [the “full com- 
mittee”]. The full committee is charged by the 


president of The Florida 
Bar with the responsi- 
bility of reviewing the 
Report of the American 
Bar Association’s Com- 
mission on Multi- 
disciplinary Practice,' 
published by posting on 
the commission’s web- 
site, on June 8, 1999, as 
amended, and recom- 
mending to the Board of 
Governors of The 
Florida Bar the position 
it should take as a uni- 
fied bar, and suggesting 
what position its repre- 
sentative members of 
the House of Delegates 
should take, on the ABA 
commission’s recom- 
mendations for change 
to the Model Rules of 
Professional Conduct. 
Believing that the 
truth is frequently best 
illuminated if strong 


advocates of differing sides present the best arguments 
for their respective positions, the full committee di- 
rected the Pro-MDP Subcommittee to prepare and de- 
fend a report advocating the adoption of some form of 


MDP in Florida, and the Con-MDP Subcommittee to 
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advocate in a similar manner the rejection of the MDP 


On the surface, the positions of the two subcommit- 
tees are mutually exclusive. But as polarized as the two 


subcommittees’ views 
may at first appear to be, 
the essence of the com- 
peting reports are facts 
and assumptions on 
which both subcommit- 
tees appear to agree. Not 
unlike the two sages at- 
tempting to describe an 
elephant, with each fo- 
cusing on a separate 
limb of the animal, the 
two subcommittees have 
described the novel, com- 
plex, and_ illusive 
changes that have oc- 
curred in the market- 
place for legal services 
from different points of 
view. 

The Con-MDP Sub- 
committee submitted its 
report, Facing the Tide of 
Change, in December 
1999. We commend the 
con subcommittee on a 
thoughtful and sincere 


report. Moreover, it should be emphasized at the outset 
that we agree with much of the con subcommittee’s report. 

We agree with those parts of the con report that speak 
to the historical evolution and contemporary significance 


Continued on page 14 


; 


Facing the Tide of Change 


onsistent with the mandate of the president of 
The Florida Bar, the Con-MDP Subcommittee 
of The Florida Bar Special Committee on 
Multidisciplinary Practice prepared this report. 


This position paper sets 
forth the primary issues, 
as we see them, which 
are presented by the 
MDP debate. Clearly, 
the implications are far 
reaching. The existing 
Rules of Professional 
Conduct are implicated 
in many more ways 
than those suggested 
here. However, it was 
our goal to address the 
threshold or primary 
implications for the Bar 
and the public. We be- 
lieve we have done so 
here. In doing so, we 
have concluded that the 
proponents of change 
have not met their 
heavy burden of show- 
ing that the substantial 
impact on the core val- 
ues of the legal profes- 
sion which are designed 
to and do protect the 


by the Con-MDP Subcommittee 


Carol McLean Brewer, John Hume, Michael Nachwalter, 
Katherine Clark Silverglate’ 


Asout SPECIAL REPORT 


During the past year The Florida Bar’s Special Committee 
on Multidisciplinary Practice and Ancillary Businesses has 
studied the issues discussed in these position papers, and 
presents them here as an adjunct to its series of public hear- 
ings in an effort to receive as much membership input as 
possible. 

The Board of Governors received the reports and an up- 
date from the committee at the board’s February 2 meeting in 
Tallahassee. President Edith Osman has scheduled time at 
the board’s April 7 meeting in Tampa to discuss the reports in 
detail and possibly adopt a position on rules proposed within 
these reports. 

As this Journal went to press the American Bar 
Association's parallel study committee was scheduled to make 
an interim report to its House of Delegates February 13, with 
an eye toward a final House vote on proposed model rules at 
the ABA's 2001 Midyear Meeting. 

More background information from the ABA and Florida 
Bar studies is available on the Internet, www.FLABAR.org. 
Members’ comments may be directed to the Bar’s ethics coun- 
sel, Elizabeth Tarbert, c/o The Florida Bar, 650 Apalachee 
Parkway, Tallahassee 32399-2300, or eto @flabar.org. 


1) It is in the public interest to preserve the lawyer’s 
duty of undivided loyalty to the client. 

2) The Florida Bar finds no credible evidence or per- 
suasive argument that it would be in the public interest 


to amend the Rules 
Regulating The Florida 
Bar or the Code of Pro- 
fessional Responsibility 
to allow the sharing or 
splitting of fees for legal 
services with non- 
lawyers. 

3) It is in the public 
interest for the Supreme 
Court of Florida to regu- 
late the practice of law 
by regulating the admis- 
sion of persons to the 
practice of law and the 
discipline of persons ad- 
mitted. 

4) The Florida Bar 
shall vigorously enforce 
the Rules Regulating 
The Florida Bar and will 
devote such assets as 
may be necessary to dili- 
gently prosecute all vio- 
lations thereof. 


Let me [start] with the 
moving words of John W. 


public justifies any change to long-standing Supreme 
Court precedent. 

Accordingly, the con subcommittee respectfully rec- 
ommends that The Florida Bar take the following po- 
sition on multidisciplinary practice in Florida. 


Davis, one of America’s greatest advocates before the Supreme 
Court: “Every would-be despot has found it necessary to silence 
the tongues of his countries’ lawyers. For this, brethren of the 
Bar, is our supreme function—to be sleepless sentinels on the 
ramparts of human liberty and there to sound the alarm when- 

Continued on page 39 
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Continued from page 1 

of the so-called “core values” of the 
legal profession. We agree with the 
con report on: 

1) The origin and importance of 
fee splitting prohibitions; 

2) The policies designed to pre- 
serve the independent judgment of 
a lawyer; 

3) The importance of the lawyer’s 
duty of confidentiality; 

4) The need to preserve the attor- 
ney-client evidentiary privilege; 

5) The importance of the lawyer’s 
duty of competence; 

6) The significance of a lawyer’s 
duty of loyalty to his or her client; 

7) The importance of profession- 
alism to the practitioner and to the 
profession; 

8) The enforcing authority’s duty 
(if not advisability) to enforce unau- 


¢ A business that is so impacted 
by the increasingly pervasive and 
rapid waves of change in technology 
and communication as to be almost 
overcome by the challenges and op- 
portunities presented by such 
change. 

Our view is that the con report 
fails to “face the tide of change,” be- 
cause it fails to understand the sig- 
nificance or implications of the dra- 
matic and pervasive change in the 
marketplace on the practice of law 
as we have known it. Times have 
changed, and so has the delivery of 
legal services. 

The con report favors the mainte- 
nance of the status quo, and argues 
that changes in the Model Code of 
Professional Conduct, as recom- 
mended by the ABA commission, 
should not be made unless there is 


We see the practice of law 
primarily through the prism of a 


modern day business. 


thorized practice of law and ethical 
proscriptions against those “lawyers 
in MDPs” who are engaging in “civil 
disobedience.” 

We share the desire of the Con- 
MDP Subcommittee for continuity— 
for the preservation of ethical val- 
ues and traditions deeply rooted in 
the psyche of our profession. 

Our disagreement is not based on 
opposite views, but rather on views 
that are the poles of the same argu- 
ment. They see the practice of law 
from the perspective of the profes- 
sion that it once was. We see the 
practice of law primarily through 
the prism of a modern day business: 

¢ A business that is susceptible to 
the same market-driven forces as 
any other service business in the 
postindustrial, information-based 
global economy; 

¢ A business that is subject to the 
same management principles and 
practices that are applicable to any 
other business of similar type or 
character; 


presented “creditable evidence” or 
“persuasive argument” that such 
changes are in the public interest. 
The con report examines the reality 
of the current marketplace and 
“finds” no such creditable evidence 
or persuasive argument. 

We believe the current market- 
place is replete with creditable evi- 
dence and compelling argument 
supporting the ABA commission’s 
recommendations and the related 
recommendations we have made in 
this report. Consider, for example, 
the following: 

The free market is the best (in- 
deed, the only) testing ground for a 
new product or service. As Peter F. 
Drucker? teaches, “The customer 
never buys what the supplier sells.”* 
Quality and value are in the mind 
of the consumer; the supplier’s per- 
ception of those matters is never the 
same as the consumer’s. In a soci- 
ety where people have choices about 
goods and services, therefore, there 
is no sure way of accurately estimat- 
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ing whether the market will favor a 
new type of service until that ser- 
vice is actually available. The 
supplier’s perception, let alone the 
perception of the governmental 
regulators of the legal profession, 
counts for little at this point. The 
jury is out until the consumer has a 
chance to vote with his or her pock- 
etbook. 

Some suggest that the market for 
legal services has not yet sufficiently 
demonstrated a “need” for an MDP- 
type of service delivery system; 
therefore, there is no reason to sanc- 
tion any form of MDPs. But while 
the scarcity of empirical evidence* 
of a demonstrated market need is 
candidly acknowledged, it must be 
understood that the development of 
such empirical evidence has been 
severely hampered by the fact that 
MDP-type delivery systems are 
presently inhibited (if not prohib- 
ited) under the current Model Rules 
of Professional Conduct. No true 
measure of market need can be cred- 
itably done until the “taint of ille- 
gality” has been removed and the 
market left “free to choose.”® 

If the market for legal services 
chooses not to purchase bundled ser- 
vices, or utilize the “one stop shop- 
ping” options made available by an 
approved MDP delivery system, 
then we will know “that the market, 
and not the legal profession acting 
as a regulatory gatekeeper, has 
found this delivery option wanting.”’ 

The present number and scope of 
MDP-type practices throughout 
America (in Western Europe, in 
Canada, and in Australia) even in 
spite of the questionable legal and 
ethical footing on which such prac- 
tice forms are currently based (“in 
the shadow of the law”), demon- 
strates not only a need but also a 
rapidly growing one at that. 

The positive support of the MDP 
delivery system’ from such organi- 
zations as the American Corporate 
Counsels Association, consumer 
groups, two ABA sections and other 
groups who appeared before the 
ABA commission, and the support 
(possibly the endorsement) of four 
or more sections of The Florida Bar, 
must be seen by the skeptics as per- 
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suasive evidence of support for the 
MDP delivery system. 

The uncontradicted opinion testi- 
mony of acknowledged experts in 
the disciplines of management, eco- 
nomics, strategic planning, and 
marketing collectively demonstrate 
that the delivery of legal services is 
a client-driven enterprise. The gov- 
ernmental regulators of the legal 
delivery system no longer control (if 
they ever did) the design, price, or 
efficacy of a legal product or service. 
The de facto emergence of MDP-type 
delivery systems—on the scale that 
presently exists in America—dem- 
onstrates that those regulators have 
but limited control over the struc- 
ture of the delivery systems through 
which those products and services 
are presented to the market. 

We view the opinion testimony of 
experts and the other supporters of 
the MDP concept, coupled with the 
number and scope of existing MDP 
“practices” already in the market- 
place, as ample and persuasive ar- 
gument in favor of our recommen- 
dations. 

More importantly, however, we 
believe the debate over authorizing 
MDPs is a metaphor—in a sense 
concealing, but in reality describing, 
a more pervasive and urgent need 
for the profession to transform itself, 
or to use the proper management 
term, to “reinvent” itself—to rein- 
vent the practice of law as an eco- 
nomic endeavor and the governmen- 
tal system designed to regulate the 
practice of law in the public inter- 
est. 

We believe that complete, sys- 
temic reinvention is required—if the 
profession and its surrogate in 
Florida, The Florida Bar—are to be 
capable of leading the public and the 
profession into the uncharted waters 
of the postindustrial, information- 
based, global economy. 


Executive Summary 

The Pro-MDP Subcommittee was 
charged with developing a report to 
advocate the adoption of some form 
of MDP in Florida. Our review of the 
ABA MDP Commission’s report and 
research into the many changes tak- 
ing place both within and outside 


the practice of law convince us that 
MDP is not only needed, but also is 
inevitable. Indeed, MDP is already 
a reality. The question is: How will 
the lawyers of Florida respond to the 
dynamic new marketplace for legal 
services? How will The Florida Bar, 
as an institution directly implicated 
by the ABA commission’s recom- 
mendations, deal with the leader- 
ship opportunity presented to it and 
its officers and governing board? 

We believe that The Florida Bar 
should focus on strategies that will 
enlarge the scope of law practice, as 
opposed to unnecessarily depleting 
the Bar’s resources and energies by 
fighting over smaller and smaller 
segmented areas of practice. We 
must recognize that lawyers are in 
competition with those from other 
professions who recognize the need 
to change. More and more, consum- 
ers of professional services present 
lawyers with problems that are 
multifaceted and multidisciplinary 
in nature. Such problems require 
competent, efficient, and cost-effec- 
tive one-stop solutions. The market- 
place is replete with examples of co- 
operating professionals using their 
skills and knowledge to best serve 
their clients. These combinations of 
cooperating professionals—ad hoc 
as they may be under current law— 
have discovered that strategic 
decisionmaking, coordination, and 
teamwork are often fostered when 
professionals from different disci- 
plines work cooperatively within a 
single service organization for the 
same clients. To that end, the Pro- 
MDP Subcommittee makes the fol- 
lowing recommendations to The 
Florida Bar. 


Recommendations to 
the Board of Governors 

The subcommittee believes that 
the Special Committee on 
Multidisciplinary Practice should 
make the following recommenda- 
tions to the Board of Governors of 
The Florida Bar for action on or be- 
fore June 1, 2000. 

1) The Florida Bar, through its 
delegates to the American Bar 
Association’s House of Delegates, 
should actively support the amend- 
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ment of the Model Rules of Profes- 
sional Conduct so as to permit a law- 
yer and a nonlawyer to form a part- 
nership or other business entity for 
the provision of legal services to the 
public, subject to certain restrictions 
and limitations. 

These restrictions and limitations 
should include: 

a) The Model Rules should 
acknowledge the diversity in the 
marketplace for legal services and 
the right of each jurisdiction to pro- 
tect the public interest and to pre- 
serve the continuity of the “core val- 
ues” of the legal profession 
(including lawyer competence) that 
are implicated by the MDP amend- 
ment, in ways consistent with the 
realities in the marketplace and the 
state’s traditions and sound judg- 
ment. 

b) The Model Rules should 
select and adopt recommended mod- 
els of MDP so that the structure of 
MDP in the United States will be 
as uniform and consistent from one 
jurisdiction to another as practi- 
cable. 

c) During a transition pe- 
riod of at least five years from the 
final approval of the MDP rule, the 
Model Rules should continue to pro- 
hibit strictly passive investment by 
nonlawyers in the equity of law 
firms. 

d) The Model Rules should 
include two functional definitions of 
the practice of law, one designed to 
guide the implementation of the 
Model Rules permitting nonlawyers 
to work in MDP settings, and the 
other designed to protect the public 
from incompetent and potentially 
injurious conduct. The definitions 
must acknowledge the trans- 
jurisdictional nature of some legal 
services. 

2) The Florida Bar should recog- 
nize that the MDP issue has broader 
significant implications, that the 
MDP issue is a metaphor for the 
dramatic, pervasive, and rapid 
change that has bewildered the mar- 
ketplace for legal services in recent 
years. The Florida Bar should take 
the following actions: 

a) As the profession’s legal 
representative and as the principal 
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advisor to the courts on matters in- 
volving the Code of Professional Re- 
sponsibility and the profession, The 
Florida Bar should become a 
“change leader,” and—by its ex- 
ample and the implementation of 
new policies and norms—prepare 
for, accept, and assist lawyers and 
the public in understanding and 
dealing with change—in the para- 
digm of practice and in the market- 
place generally. 

b) On a national level, The 
Florida Bar should recommend to the 
ABA and to other state bar associa- 
tions the creation of, and be the spon- 
soring organization for, a Pound-type 
commission, having as its sole pur- 
pose the reinventing of the practice 
of law for the 21st century. 
c) On the state level, in con- 


ation of MDP rules, The Florida Bar 
should conduct a comprehensive 
“sunset-type” review (with substan- 
tial participation by nonlawyers) of 
the Rules of Professional Conduct to 
determine, in light of the changed 
and changing paradigm of the prac- 
tice of law. These rules should be im- 
mediately amended or repealed, in 
order to: 

a) Eliminate regulations 
that are unnecessary for the protec- 
tion of the public. 

b) Permit lawyers to com- 
pete more effectively in the market- 
place. 

c) Reduce the cost of legal 
services to the public. 

d) Enhance access to legal 
services to those currently unserved 
or underserved citizens. 


In concert with the Florida Supreme 
Court, The Florida Bar should create a 
state-level study to describe the current 

paradigm of the practice of law. 


cert with the Florida Supreme 
Court, The Florida Bar should cre- 
ate a state-level study commission 
the purpose of which is to describe 
the current paradigm of the practice 
of law, to articulate the assumptions 
upon which the paradigm is based, 
to identify the “core values” of the 
profession that are implicated by the 
new paradigm, and to suggest ac- 
tions which should be taken to ac- 
commodate such changes, including 
without limitation, changes in the 
role and scope of The Florida Bar 
itself. 

d) Subject to antitrust con- 
straints, The Florida Bar should 
adopt a leadership role in working for 
a coordinated and interdisciplinary 
resolution of the problems of overlap- 
ping professional jurisdiction. This 
could best be done with a study com- 
mission appointed by the Florida Su- 
preme Court and containing repre- 
sentatives of the stakeholders. 

3) Independent of the consider- 


Amendments, which should be 
considered as cost-effective alterna- 
tives or improvements on the exist- 
ing rules, include: 

a) Requiring mandatory 
malpractice insurance for all Florida 
lawyers in the active private prac- 
tice of law. 

b) Requiring all Florida 
lawyers with trust accounts to be 
bonded. 

c) Requiring all retention 
agreements be in writing in order 
to be enforceable. 

4) Contemporaneous with the 
study to “reinvent” the practice of 
law, The Florida Bar as a public 
agency should appoint a study com- 
mission having the purpose of rein- 
venting The Florida Bar as a public 
agency/nonprofit member-service 
organization”: 

a) Reinventing The Florida 
Bar as an organization that is mis- 
sion-driven, that defines its clients 
as “customers,” that empowers its 
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members, and that pushes control 
out of the bureaucracy into the com- 
munity. 

b) Reinventing The Florida 
Bar as an organization that mea- 
sures performance based on out- 
comes rather than inputs and that 
implements “performance-based 
budgeting.” 

c) Reinventing The Florida 
Bar as an organization that applies 
the best management principles and 
practices with respect to all of its 
functions and roles. 

d) Reinventing The Florida 
Bar as an organization with an ef- 
fective and accountable governance 
system that institutionalizes a 
policy of “systematic innovation,” by 
which the entire organization sees 
change as an opportunity. 


The Writing on the Wall 

In August 1994, the Board of Gov- 
ernors of The Florida Bar met at the 
foot of Stone Mountain in Georgia, 
with the Board of Governors of the 
State Bar of Texas. The meeting was 
a planning retreat, a “learning ex- 
perience.” The introduction of 
American Bar Association Presi- 
dent-elect Roberta Ramo and her 
remarks were punctuated by a 40- 
minute presentation by Ward C. 
Bower, president of Altman Weil 
Pensa and a nationally recognized 
management/marketing consultant 
and futurist, specializing in the “le- 
gal industry.” At that time, Bower 
was the ABA’s principal advisor on 
the future of the profession. Bower’s 
remarks, “Economic, Demographic 
and Marketplace Trends and Their 
Implications on Bar Associations,” 
were poignant but foreboding. In 
substance, he warned the assembled 
leaders: 

e Bar leaders cannot continue to 
view the practice of law principally 
through the historical prism of a 
regulated “profession.” 

© The practice of law has become 
a business; indeed law practice has 
evolved as the delivery system for a 
global legal services industry. 

¢ On a local level or in a global 
setting, legal services are no longer 
designed, priced, and offered to the 
public based on what the profession 


deems suitable or appropriate. 

1) Now, consistent with the 
classical business model, such deci- 
sions are based predominately on 
market-driven forces, that is, on 
what the consumer of legal services 
wants and is willing to pay for. 

2) Market conditions now 
dictate a new paradigm for the prac- 
tice of law has emerged, a paradigm 
in which the client drives the price, 
delivery, and efficiency of legal ser- 
vices. 

The transformed functional model 
of the practice of law was for Bower 
the “window” through which he and 
others performed accurate and rel- 
evant analyses of the practice. In 
this context, viewing the delivery of 
legal services in the context of ac- 
cepted management principles and 
practices applicable to any other or- 
ganization. Conclusions drawn from 
these analyses demonstrate that the 
legal industry in the United States 
is a “mature industry,” essentially, 
one in which the supply of legal ser- 
vices has outgrown the demand, in 
much the same way as the “smoke- 
stack” industries matured (“topped 
out”) at the turn of the last century. 

According to Bower and other 
commentators, the legal services in- 
dustry at the end of the 20th cen- 
tury was experiencing and could in 
the future expect to experience 
slower growth in fee revenues, di- 
minished profitability per lawyer, 
and declines in profit margins. In 
Bower’s opinion, the industry dis- 
played characteristics of “maturity,” 
including: 

e Fierce competition based on 
price; 

¢ Diminished importance of the 
quality of services; 

¢ Marginalization of ethical and 
professional standards associated 
with those services and with the 
profession generally; 

¢ Greatly enhanced level of con- 
sumer (client) sophistication in all 
aspects of practice; 

e Large numbers of supplier (law 
firm) consolidations and contrac- 
tions; 

e Evolution of trade or “brand 
names”; 

e Increased market segmentation 


into distinct practice areas; 

¢ Supplier (law firm) differentia- 
tion and specialization; 

¢ Geographic expansion to find so- 
called “new” or underserved mar- 
kets; and 

¢ Decreased legal and financial 
barriers to entry into the profession. 

Many of these characteristics 
have alarming and unfortunate re- 
percussions beyond the economics of 
law practice. Some are the driving 
force behind lawyers “cutting of cor- 
ners,” with the resulting increase in 
disciplinary problems, diminished 
civility and common courtesy in the 
day-to-day practice, diminished re- 
spect for the court and its ministers, 
and diminished participation in pro 
bono politico service, public service, 
and other uncompensated services 
to others. 

Bower concluded his presentation 
to the combined boards of governors 
with an alarming prediction: If the 
leaders of the legal profession do not 
get their collective heads out of the 
sand, move beyond their present 
state of denial, and accommodate 
and deal with these market-driven 
forces—in the interest of the public 
and the profession—the inevitable 
result will be that the practice of law 
will be consumed by the so-called 
Big-Five accounting firms as yet 
another “consulting service.” 

The combined boards of governors 
warmly and politely received 
Bower's remarks. The remarks even 
made for interesting and provoca- 
tive discussion during coffee breaks 
and dinner. But Bower’s message 
fell on deaf ears. Few in the profes- 
sion had the foresight to fully ap- 
preciate the gravity and urgency of 
the challenge facing the profession. 
Fewer still sounded the church bells 
and rode off into the night toward 
Lexington and Concord." 

There are some “generic” reasons, 
if not excuses, for the profession’s in- 
action. Lawyers are not “constitu- 
tionally” inclined to act on a report 
of a futurist like Ward Bower or act 
in response to conferences like Seize 
the Future. Among lawyers and 
judges, cows rule. From their days 
in law school, lawyers are rewarded 
with success if (and infrequently 


when) they can find that elusive 
case that is on “all fours” with the 
case at hand. (A case on all fours— 
having the “same” facts, controlling 
law, rationale, and holding—is a 
“cow case.”) Lawyers and judges 
make their living day in and day out 
looking back in history to find pre- 
cedent, to find the experience-based 
rule that will control the adjudica- 
tion in the case at hand. By train- 
ing and experience, therefore, law- 
yers and judges do not find the 
inferential decision-making process, 
which is based on future trends and 
predictions of a futurist, to be either 
competent or comfortable. 

Consistent with the images of the 
current MDP debate, lawyers ap- 
pear to be driving down the infor- 
mation superhighway into the 21st 
century at flank speed, but with 
their eyes transfixed on the rear 
view mirror. 

We take exception to the con re- 
port (without intending any criti- 
cism of our esteemed colleagues who 
wrote it) on this very point. The 
whole focus of the con report is ret- 
rospective. Without a word about 
the dynamics of change facing the 
practitioner at the dawn of the 21st 
century, the con report proposes the 
solutions to problems of the past as 
the solutions to the problems of a 
dynamic future. 


From the Writing on the Wall 
to a Flashing Neon Billboard 

If Ward Bower’s 1996 admonition 
was the “writing on the wall,” the 
dramatic transformation of the pro- 
fessional services industry over the 
ensuing six years has become a 
flashing neon billboard, proclaiming 
the emergence of a new economic 
era. 

In November 1997, the American 
Bar Association and Lotus Develop- 
ment Corporation sponsored a wa- 
tershed conference entitled, Seize 
the Future. The conference was by 
invitation only to the top 150 most 
influential leaders in the legal pro- 
fession. 

e John Naisbitt, author of 
Megatrends and a number of other 
books about the future, challenged 
the profession to be entrepreneur- 
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ial, to see the “global paradox,” 
which tells us that the bigger the 
economy, the smaller the unit of ser- 
vice. 

e Antonio Garrigues spoke about 
his experience and analysis in de- 
ciding to merge his 300-plus lawyer 
firm into Andersen Consulting and 
his experience in the MDP setting. 

e Joel Barker’s book Paradigms 
is still the leading resource for un- 
derstanding how our rules change, 
particularly in our fast-paced soci- 
ety at the end of the 20th century. 
Barker facilitated the attendees’ dis- 
cussion of the implications of MDPs 
to the profession. In less than 45 
minutes over 400 implications were 
fleshed out (see the Seize the Future 
website, www.futurelaw.com). 
There was attendee consensus that 
MDPs will be a major player in the 
future delivery of legal services. 

e Jennifer James, author of 
Thinking in the Future Tense, talked 
about “lodge cultures” in the profes- 
sionals’ marketplace. She argued 
that “the lodge” is not capable of 
dealing with change—the more dra- 
matic the change, the more resis- 
tance from nostalgic past-worship- 
pers. Visionaries are not welcome in 
the lodge. 

Seize the Future attendees have 
reported that lessons learned at that 
1997 conference have followed them 
ever since. They find it impossible 
to engage in such insignificant de- 
bates as MDP pro and con. Reinven- 
tion of the law practice to provide 
relevant 21st century services has 
become the issue in the marketplace 
and must become the issue for bar 
leaders as well. Nostalgia and pro- 
tectionism have no place in a stra- 
tegic vision of the future or in the 
decision to enforce the ethics and 
unlicensed practice of law rules 
against the lawyers “practicing” in 
accounting and consulting settings. 

All discussion about public harm 
from an MDP-type delivery system 
is theoretical. There have been no 
complaints reported to The Florida 
Bar, either under the ethics rules or 
under the unlicensed practice of law 
regulations, from any person in 
Florida who claims to have been in- 
jured by a violation of the Rules of 


Professional Conduct by a lawyer 
delivering legal services in an ac- 
counting or consulting firm. The con 
report seems to encourage The 
Florida Bar to do what no other state 
bar has done, to embark on a mas- 
sive, costly enforcement effort 
against the lawyers who are prac- 
ticing law under the guise of offer- 
ing consulting services in account- 
ing and consulting firms in this 
state. The con report suggests that 
if an aggressive ethics enforcement 
program does not deter the viola- 
tions, then the improper practices 
should be enjoined under the ban- 
ner of the unauthorized practice of 
law. All this in the absence of de- 
monstrable harm to the public or 
even an actionable complaint from 
an aggrieved person. 

A second conference entitled Seize 
the Future II was held in November 
1999, and was again sponsored by 
the ABA’s Law Practice Manage- 
ment Section and Lotus. This con- 
ference had a much deeper sense of 
the urgency, a broadly shared view 
that our profession must wake up 
to change, not incrementally but to- 
tally. Tom Peters and Gary Hamel 
were two of the keynote speakers. 
Peters is still the most quoted and 
most recognized writer and lecturer 
on management and future issues. 
His theme was the need for an in- 
novation revolution for everyone in 
business, particularly professional 
service industries. Gary Hamel is a 
professor at the London School of 
Economics and Harvard Business 
School. He is the managing princi- 
pal in Strategos, a consulting firm 
devoted to strategy for the future. 
His book, Competing for the Fu- 
ture,” is listed as one of the top three 
business books on the market today. 
Hamel deeply respects the legal pro- 
fession and believes the rule of law 
is the greatest single contribution to 
our society’s success. He sees great 
danger for the profession in the 
changing business environment and 
classifies law as one of many vul- 
nerable “legacy businesses.” 

These are crazy times. We are liv- 
ing at the end of the industrial revo- 
lution in a new information-based 
economy of global scope. Gary 
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Hamel predicted that the industrial 
revolution would come to an “offi- 
cial” end on December 31, 1999. 
Books have titles with a new sense 
of urgency, such as Blur, The Death 
of Distance, Business @ the Speed of 
Thought, Faster, and As We Work 
Closer and Closer to Real Time. It is 
impossible to predict the future with 
great accuracy, but it is safe to pre- 
dict that it will be radically differ- 
ent from today’s world. 


Changes in the 
Marketplace as of 2000 

Business leaders and strategists 
recognize the dynamics of change 
currently affecting the marketplace, 
and advise companies to create, 
manage, and master such changes. 
The players, rules, and require- 
ments for survival in the merging 
digital economy are all changing, 
and protectionist tactics to stave off 
change and to preserve power will 
only lead to failure. 

e “We are in the midst of the most 
profound change since the beginning 
of the Industrial Revolution, over 
two centuries ago. . . perhaps the 
most profound change since the Chi- 
nese more or less invented hierar- 
chy thousands of years ago.” — Tom 
Peters, Fast Company 

e “It’s not that the business envi- 
ronment is changing. Change is the 
business environment. And it’s not 
that every company is undergoing 
change. Change has overtaken ev- 
ery company. Creating change, man- 
aging it, mastering it, and surviv- 
ing it is the agenda for anyone in 
business who aims to make a differ- 
ence.” — Wired Magazine (January 
1998) 

e “Time is the only truly scarce 
commodity. Networks tend to leach 
power out of traditional institutions, 
including politics and the state. 
Guardians of the old order are try- 
ing their best to hold back change 
and preserve their power.” — Dee 
Hock, Founder of Visa 

e “We are at that very point in time 
when a 400-year-old age is dying and 
another is struggling to be born—a 
shifting of culture, science, society, 
and institutions enormously greater 
than the world has ever experi- 


enced.” — Dee Hock 

e “Why do great companies fail? 
1) Inability to escape the past. 2) In- 
ability to create the future."—Hamel 
and Prahalad, Competing for the 
Future 

e “The information technology 
revolution. The Internet is changing 
the way everyone does business in 
dramatic ways.” — Don Tapscott, 
The Digital Economy 

e “Today we are witnessing the 
early, turbulent days of a revolution 
as significant as any other in human 
history. A new medium of human 
communications is emerging, one 
that may prove to surpass all previ- 
ous revolutions—the printing press, 
the telephone, the television, the com- 
puter—in its impact on our economic 
and social life. Interactive multime- 
dia on the so-called information high- 
way, and its exemplar, the Internet, 
are enabling a new economy based on 
the networking of human intelligence. 
In this digital economy, individuals 
and enterprises create wealth by ap- 
plying knowledge, networked human 
intelligence and effort to manufactur- 
ing, agriculture and services. In the 
digital frontier of this economy, the 
players, dynamics, rules and require- 
ments for survival and success are all 
changing. Such a shift in the economic 
and social relationships has occurred 
only a handful of times before on this 
planet. It is causing every company 
to think far beyond the likes of ‘re-en- 
gineering’ to ‘transform itself’ A new 
enterprise is emerging—the 
internetwork business—which is as 
different from the corporations of the 
20th century as the latter was from 
the feudal craft shop.” —William 
Knoke, Bold New World 


Global Trends to Watch 

Our profession must recognize 
several trends as we debate the 
MDP issues: 

¢ The change from a producer- 
driven economy to a consumer- 
driven economy. Evidence of this 
trend is overwhelming. 

¢ The move from producer-at-cen- 
ter orbited by consumer to consumer- 
at-center orbited by producers. 

¢ The old model was based on or- 
der, logic and conformity, appropriate 


to a system where change came 
slowly. The new model is moving at 
Internet speed. 

e We are going through a seismic 
shift to intellectual capital from 
capital investment. 

If clients want one-stop shopping, 
we must provide one-stop shopping 
or risk the future. There are busi- 
ness, societal and market forces that 
are shaping our future. 


The End of Borders 

¢ Twentieth century job skills are 
increasingly irrelevant. 

e Established economic theories 
no longer apply. 

e Even nations are becoming ob- 
solete. 

e Online securities trading is ex- 
pected to move from its current 37 
percent of all trades to 50 percent 
by this time next year. 

¢ Sixty percent of Americans were on 
the Internet as of December 31, 1999. 

Fifteen months ago, the CEO of a 
large insurance company remarked, 
“Insurance is too complex. I think 
people will always need agents.” To- 
day, insurance companies are mov- 
ing to the Internet at flank speed in 
an effort to survive. Too many bar 
leaders are still saying, “Law is too 
complex. People will always need 
lawyers.” If the con report prevails 
in the MDP debate, those state- 
ments will serve as the bar’s epi- 
taph. Gary Hamel says that we are 
“on another planet if we believe we 
have a vested right to continue busi- 
ness as usual.” — Gary Hamel, ina 
speech on November 6, 1999. 


Globalization 

The most remote part of the world 
is now one-half second away on the 
Internet. This globalization is the 
first trend identified by Simon 
Chester and Merrilyn Tarlton in 
their article, “The Territory Ahead: 
25 Trends to Watch in the Business 
of Practicing Law (25 Trends),” Law 
Practice Management Magazine, 
July/August 1999. 


The Death of 
Legacy Businesses 

Gary Hamel believes that never 
in history has incumbency been 
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worth less. Sears invented the cata- 
log sales business and can’t compete 
in today’s growing catalog sales 
businesses. The problem with legacy 
businesses (stare decisis driven) is 
not how to get new innovative 
thoughts into our minds; it is how 
to get the old ones out. As firms look 
for talent, one of the survival skills 
is to disavow history and incum- 
bency. Jennifer James refers to the 
legal profession, among others, as a 
“lodge culture.” A lodge is “a coop- 
erative alliance of almost any kind 
in which the members bond together 
for power or protection or both. Tra- 
ditional lodges don’t do well during 
periods of rapid change because they 
are rarely visionary.” —Thinking in 
the Future Tense, 1996. 


The First White Collar 
Revolution in History 

e We have always tried to in- 
crease productivity by replacing 
blue-collar workers with machines 
or by requiring twice as much work 
from fewer blue-collar employees. 
Tom Peters believes we are in the 
most profound revolution in over 
500 years and that this revolution 
places over 90 percent of the white- 
collar workers’ jobs in jeopardy over 
the next decade. 

¢ What color collars do lawyers 
wear? 

¢ Is there some kind of a lawyer 
exception to this white-collar revo- 
lution? 

¢ Is there a “lawyer exception” for 
change? 

¢ Peters believes that the 10 per- 
cent who survive will make it be- 
cause they have reinvented their 
work to be full of passion, excite- 
ment, emotion, and dreams (and a 
few noble fiascoes here and there). 
Is it “unprofessional” to believe that 
the legal profession must change in 
the same way as the rest of the world 
must change? 


The New Paradigm of 
the Practice of Law 

If the legal services industry is to 
deal with the realities of the 
postindustrial, knowledge-based, 
global economy—which has washed 
away with hurricane force the old 
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order, “yielding place to new,” a new 
paradigm—then the legal services 
industry must reinvent itself. It 
must reinvent itself so that it can 
avail itself of the new vistas of op- 
portunity and challenge presented 
by the new economic conditions. 

Market conditions now dictate a 
new paradigm in which the client 
drives the design, the price, the de- 
livery system, and, indeed, the effi- 
ciency of legal services. But what is 
this “new paradigm” and what does 
it mean to the practicing attorney, 
to the organized bar, to the public? 
To find answers to these questions, 
one must start with an understand- 
ing that the enterprise known as the 
practice of law (the legal services 
industry, if you will), including all 
its forms (sole practitioners, small 
firms and large firms) is an organi- 
zation. 

Each of the governmental agen- 
cies or the not-for-profit entities that 
regulate the practice of law is also 
an organization. “Management is 
the specific and distinguishing or- 
gan of any and all organizations.” 
These organizations—whether busi- 
ness or nonbusiness in purpose—are 
| influenced and controlled by the 
same general principles and prac- 
tices of the discipline of manage- 
ment that are applicable to other 
businesses, and to governments, 
armies, churches, women’s soccer 
teams, and so on.'® What, then, are 
the general management principles 
and practices influencing the orga- 
nizations for the delivery of legal 
services and the organizations regu- 
lating the delivery of those services? 

The first principle has to do with 
the organization’s paradigm—its 
philosophical and theoretical frame- 
work within which its theories of 
mission and purpose, rules of con- 
duct, and other generalizations are 
formulated. A “paradigm” is a set of 
basic assumptions that the disci- 
pline makes about reality. These as- 
sumptions are usually held subcon- 
sciously by the scholars, writers, 
teachers, and practitioners of the 
discipline.'® “Yet,” as Peter F. 
Drucker argues, “Those assump- 
tions largely determine what the 
discipline—scholars, writers, teach- 


ers, and practitioners—assumes to 
be reality.”"’ A discipline’s assump- 
tions about reality become the real- 
ity. The assumptions become what 
the discipline focuses on, what it 


the assumptions are susceptible to 
continuous change.'® This means 
that in social science disciplines, an 
assumption that was valid yester- 
day may have changed today. The 


considers “facts,” and what it con- 
siders its role and purpose. Practi- 
tioners of a discipline tend to act and 
behave as the discipline’s assump- 
tions tell them to.'* 

In the social science disciplines, 


assumption may have become in- 
valid (or at least totally misleading) 
overnight. The discipline’s para- 
digm—its prevailing general 
theory—being premised on such an 
assumption has thus become out- 
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moded, obsolete, and unreliable as 
a description of the basic reality. 

The assumptions underlying the 
paradigm of law practice have 
changed—and most importantly— 
are changing, indeed rapidly, as 
Bill Gates maintains, “at the speed 
of thought.” Gates begins his book 
with the sentence: “Business is 
going to change more in the next 
ten years than it has in the last 
fifty.”*° These changes have or are 
transforming the practice of law, 
even in the absence of a practice 
reinventing itself. 


The Old Reality: Law 
Practice Is a Profession, 
Not a Business 

The most debated of those basic 
assumptions has to do with the na- 


is so far removed from today’s re- 
ality that it has become an obstacle 
to fully understanding the theory 
and practice of law in the 21st cen- 
tury. 

Unfortunately, this issue seems 
to frame much of the MDP debate. 
The argument is a potentially di- 
visive one, and the emotions of ad- 
vocates of both points of view run 
high. At worst, it is an argument 
that bespeaks the clash between 
the new paradigm and the admit- 
tedly idealized paradigm of yester- 
year. At best, it is an argument 
misguided by one’s personal per- 
ception of reality. A fair compari- 
son of the two requires that one 
ask the right questions. 

Historically, the practice of law 
evolved as a closely knit and noble 


The practice of law continues 
to have some attributes of a 
profession, but the practice of law 
has now become, fundamentally, 
a business. 


ture of the enterprise we call the 
practice of the law. One of the argu- 
ments advanced by the con report?! 
is that the practice of law is a “pro- 
fession” not a “business,” citing as 
“authority” a statement from a 1954 
Florida Supreme Court case involv- 
ing the appeal of a lawyer discipline 
matter.” The report seems to argue 
that because the court in 1954 said 
“(the practice of] law is not a busi- 
ness” that the court’s assumption of 
reality in 1954 continues to accu- 
rately reflect reality today. 

Such an argument is based on a 
historical (indeed, backward-look- 
ing) perception of reality. It is pre- 
mised on the assumption that the 
practice of law at the beginning of 
the 21st century is the same as it 
was when the profession was cre- 
ated, when the Bar was integrated 
in 1950, or when Murrell was de- 
cided in 1954, etc. This assumption 


profession, but times have changed 
and significant decisions from out- 
side the “profession” have greatly 
reduced the profession’s ability to 
market and price its services, to 
regulate the size and to some extent 
the level of competence of its mem- 
bers, and in many ways to control 
its own destiny. Decisions of the 
United States Supreme Court in the 
fields of antitrust and competitive 
negotiations on the price of ser- 
vices,” and commercial free speech 
involved in advertising, solicitation, 
and freedom of association* have 
resulted in the practice of law being 
considered a business more than a 
profession per se. The practice of law 
continues to have some attributes of 
a profession, as do some other his- 
toric professions active in the mar- 
ketplace. But the practice of law has 
now become, fundamentally,’ a 
business. 
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The New Reality: 
Principles Applicable 
to the New Paradigm 

What is the context of the MDP 
debate? What discipline controls? 
What are the rules that govern the 
discipline? Who makes the rules? In 
his recent book, Management Chal- 
lenges for the 21st Century, Peter F. 
Drucker, the most respected author- 
ity in the discipline of management, 
argues convincingly that all modern 
enterprises—whether business, civil 
service, university, hospital, large 
church, or military—are organiza- 
tions, and all organizations are 
guided by certain universal prin- 
ciples and practices of management. 

Each of Drucker’s principles” ap- 
plies to the modern enterprise of the 
practice of law and is implicated in 
the crosscurrents of the MDP debate 
and the larger issue of the need to 
reinvent the practice of law. The dis- 
cipline of management, the general 
rules governing the management of 
organizations, and the special rules 
applicable to legal service organiza- 
tions—all apply to the MDP debate, 
and, in our opinion, provide a con- 
textual framework within which the 
MDP debate can be understood. 
Here follows the general rules ap- 
plicable to all organizations, includ- 
ing legal service organizations. 

The mission of the enterprise de- 
fines its strategy. The mission of an 
individual or an organization de- 
signed to practice law, for example, 
is the delivery of competent legal 
services to clients who contract for 
those services. Legal services in this 
context include all those services 
that are usually and customarily 
performed by a licensed attorney 
and counselor-at-law. A strategy for 
accomplishing that mission is de- 
fined and adapted to that stated 
mission. 

The strategy of the organization 
dictates its structure. The strategy 
of the organization dictates the 
structure of the organization, 
through which the strategy is best 
implemented. 

There is no one “right” organiza- 
tion. There is no single organization 
that is “right” for all enterprises, 
even in the same industry. There is 


no exclusively “right” way to orga- 
nize for the delivery of legal services. 
The organization and its structure 
are best dictated by the task to be 
performed. The marketplace is re- 
plete with differing forms of organi- 
zations involved in the delivery of 
legal services: from the simplicity of 
the sole practitioner, to the effi- 
ciency of a small law firm with a 
boutique focus, to the medium size 
firm that specializes in employer- 
employee relations law, to the large 
size firm that offers comprehensive 
legal services on a regional or glo- 
bal basis. The strategy adopted by 
the enterprise and the tasks that 
emanate from that strategy dictate 
the organization of the enterprise. 
Technologies and end-users are 
not given. The old assumption was 
that technology was unique to one’s 
own industry, and that technology 
outside of one’s industry did not 
matter. The only technology that 
mattered was the technology cre- 
ated in one’s own company.”” Now 
that assumption has been overtaken 


by change. The new reality is that 
the technologies likely to have the 
most impact on a company and the 
industry of which it is a part are 
those outside the company’s own 
field.*° The communication technolo- 
gies, to cite one example, have dras- 
tically changed the law practice. 
Now your practice is antiquated if 
you cannot use the information su- 
perhighway with ease. You might 
well consider yourself “behind the 
curve” if you do not have an office 
electronically capable of communi- 
cating with fellow lawyers and the 
court, housing your firm’s website, 
conducting Internet-based legal re- 
search, filing pleadings and papers 
electronically, or signing papers via 
digitized signatures.*! Lawyers did 
not invent the new technologies, but 
their presence has transformed how 
lawyers (and their clients) commu- 
nicate and do business. 

“Since WWII, end-users are not 
uniquely tied any more to a certain 
product or service.”** The same want 
is being satisfied by different means. 


For example, persons in need of 
news are no longer tied to newspa- 
pers or magazines or, indeed, to any 
printed materials. In the new real- 
ity, news as a service is provided in 
print, digital and graphic forms, over 
the air, through the air, and under 
the ground. 

The end-user of legal services is 
no longer uniquely tied to the ser- 
vices of a lawyer. Thousands of liti- 
gants in our courtrooms today have 
chosen to satisfy their need for le- 
gal services by doing it for them- 
selves. Hence the emergence of the 
most expansive example of “self- 
help” since the Chinese “invented” 
alternative medicine, the pro se 
movement.** Others in want of le- 
gal services are finding them in 
other settings, like Big-Five ac- 
counting firms, paralegal clinics and 
the like. “Increasingly the same 
want is being satisfied by very dif- 
ferent means. It is the want that is 
unique, and not the means to sat- 
isfy it.”*4 

“The customer never buys what 
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the supplier sells.”* Quality or value 
in the mind of the customer or cli- 
ent is different—sometimes radi- 
cally so—from the way the supplier 
perceives “quality” or “value” with 
respect to the same products or ser- 
vices. Therefore, “the starting point 
for management can no longer be its 
own product or service, and not even 
its known market and its known 
end-users for its products and ser- 
vices.”** The starting point must be 
what the consumer considers of 
value or quality, not what the gov- 
ernmental regulator of professional 
standards considers of value or of 
quality. 

The scope of the enterprise should 
not be limited by its legal definition. 
The legal definition of an organiza- 
tion is inadequate and too limiting 
to be used as a basic assumption of 
management of an organization, al- 
though historically such was the 
case. The legal definition of the en- 
terprise, a corporation, partnership 
or whatever the legal description, 
forms the inner circle of command 
and control for the organization, but 
the organization cannot survive in 
the current realities if it does not 
extend the boundaries of its influ- 
ence beyond the inner circle of its 
“legal self.” 

The Japanese are credited with 
inventing the term “Keiretsu”—a 
management concept in which the 
suppliers to an enterprise are tied 
together with their main customer 
for strategic planning, product or 
services development, cost control, 
and related purposes. Throughout 
corporate America, Keiretsu is a 
best management practice. To be 
successful today, an organization 
must realize that the sophisticated 
consumer is being advised by his or 
her management to extend the 
boundaries of the consumer to in- 
clude the suppliers of products and 
services consumed by that con- 
sumer. When this concept was 
evolving, it took the form of highly 
integrated corporate organiza- 
tions.*’ There are many other ex- 
amples of this type of integration 
into a single management system 
that is linked economically rather 
than controlled legally. 


Nowadays, the integration is not 
as formal as the vintage GM model. 
Now more equal partners do the in- 
tegration, by joint ventures, by “stra- 
tegic alliances,” by “regional trading 
sectors” and by “networked commu- 
nities,”** on a permanent or a project- 
by-project basis, etc., but the scope 
of the enterprise is extended, none- 
theless. The participating organiza- 
tions are tied together for strategic 
planning, product or services devel- 
opment, coordination of multi-tasked 
functions, cost control, access to tech- 
nology and capital, and related pur- 
poses. Keiretsu is practiced. Does 
this sound like MDPs? 

To cite one example, some sophis- 
ticated consumers of legal services, 
such as banks, are interested in sit- 
ting down with their suppliers of 
legal and related services to deter- 
mine how best to handle the docu- 
mentation of loans. Banks may di- 
vide the loan documentation 
function into discrete tasks, such as, 
application review and approval, 
underwriting review, communica- 
tion to customer, document drafting, 
forms preparation, title examina- 
tion, legal compliance review, loan 
closing, and similar functions. By 
doing so the bank can perform the 
tasks within its organization or out- 
source the discrete tasks to compe- 
tent individual providers. Obvi- 
ously, some tasks require the 
involvement of an attorney, but 
most of these tasks do not. If the 
bank follows best management 
practices, it may seek to out-source 
the entire loan documentation func- 
tion, to one or more providers, but 
to do so under terms that permit the 
bank to take advantage of the ben- 
efits flowing from Keiretsu-type re- 
lationships, such as strategic plan- 
ning, coordination, and cost control. 

Restrictions in the Model Rules on 
“partnering” with nonlawyers—the 
essence of the MDP debate—impair 
innovation and flexibility in the de- 
livery of legal services. Refusal to 
modify those rules in a timely fash- 
ion may relegate the legal profession 
to the same economic junk heap as 
the “mature “ smokestack industries 
of yesteryear, if history is an accu- 
rate teacher. 
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Lawyers cannot remain frozen in 
time, viewing themselves as deliv- 
erers of only “legal services,” how- 
ever one defines the term. If the rail- 
roads had seen themselves as a 
transportation business as opposed 
to a railroad business delimited by 
steel rails, today we would be flying 
the friendly skies of Union Pacific 
Airlines. The same is true of our 
perception of the law practice. Law- 
yers are not just in the business of 
drafting legal documents; in some 
practice settings lawyers should 
consider themselves in the larger 
business of supplying loan documen- 
tation services, for example. 

The ecology of the enterprise is not 
defined by political boundaries. In- 
dustries are increasingly organized, 
not along political boundaries, but 
along functional ones. Large corpo- 
rations are run on a worldwide ba- 
sis, with individual tasks such as 
research, design engineering, devel- 
opment, testing, manufacturing and 
marketing, organized on a 
transnational or global basis. As a 
regulated profession, the practice of 
law is presumed to operate in a local 
ecology. That assumption is at best 
problematic in the postindustrial, 
information-based, global economic 
environment. Lawyers are now in 
cyberspace and clearly beyond the 
political borders, if not practical and 
legal reach, of “independent” states. 
Jurisdictional differences in the pro- 
vision of legal services are likely to 
exist for many years, until those dif- 
ferences Balkanize an otherwise un- 
obstructed global marketplace or un- 
til the World Trade Organization’s 
influence is exerted in earnest. In the 
meantime, jurisdictions would be 
wise to minimize jurisdictional dif- 
ferences in the impact of its regula- 
tion system to maintain a competi- 
tive parity. 


Changes Within 
the Profession 

Obviously, a lot has happened in 
the world during the six years since 
Ward Bower’s admonition. A lot has 
happened within the legal profes- 
sion as well. First, Bower’s “mature” 
market prediction is holding true. 
According to The Florida Job Bank 


2000, which claims to be the “#1 Job 
Directory Series for 20 Years,” 

[p]rospective lawyers will continue to 
face intense competition through the 
year 2006, due to the overabundance of 
law school graduates. Consequently, 
fewer lawyers are working for major 
firms, and are working instead for 
smaller firms, corporations, and associa- 
tions (citing the U. S. Department of 
Commerce data). Firms have reduced 
their support staffs, while large corpo- 
rations are establishing in-house legal 
departments to avoid paying for the ser- 
vices of expensive, big-name law firms. 


The Florida Job Bank 2000, 13th 
Ed., Adams Media Corporation 
(1999), p. 235. 

Another evidence of a mature 
market is the growing pro se move- 
ment in Florida. It is a strong sig- 
nal that many traditional legal ser- 
vices are not value-added from the 
client’s perspective. According to The 
Florida Bar News, there are over 
45,000 pro se litigants in the Florida 
court system on any given day. Over 
80 percent of the final hearings in 
dissolution of marriage cases are 
now pro se. The Florida Supreme 
Court has adopted Rules of Family 
Procedure (pro se) to allow the court 
system to function. How long will it 
be before the Florida Rules of Civil 
Procedure have a consumer version? 
The Florida Supreme Court has 
made it clear that it is not a lawyer 
protectionist court and that pro se 
is a positive consumer movement. 

Also in keeping with a mature 
market, new law school graduates 
are having a difficult time finding 
work in the legal profession. The 
average debt out of law school in the 
United States is over $60,000. 

Coupled with the market-driven 
changes discussed above, leaders in 
the legal profession recognize that 
a new paradigm for the practice of 
law now exists, and that the new 
paradigm acknowledges the delivery 
of legal services as part of a com- 
pendium of professional/consulting 
services linked by a common busi- 
ness objective. 


Does the Consumer 

Prefer One-Stop Shopping? 
From the individual consumer to 

the largest multinational corpora- 

tion, consumers of legal services of- 


ten present lawyers with problems 
that are multidisciplinary in nature 
(i.e., require the active evaluation 
and counsel by more than one pro- 
fessional) and extensive in scope. 
Such problems require competent, 
efficient, and cost-effective one-stop 
solutions. 

e Surveys indicate a strong pref- 
erence for the MDP environment. 

e Financial Times reported on 
September 9, 1999, that more than 
half of the big corporate buyers of 
legal services in the U.K. and U.S. 
would be willing to use a firm that 
combined lawyers and accountants. 

¢ In US. financial organizations, 
over 75 percent were willing to use 
such firms. 

e According to a National Associa- 
tion of Realtors 1997 survey of over 
5,000 home buyers, over two-thirds 
of the people who had recently pur- 
chased a home would, in the future, 
select a company that is able to pro- 
vide every service they need under 
one roof. 


HIGH-YIELD 


¢ The survey has proven the need 
for realtors, lenders, title insurance 
agents, and any other service pro- 
vider to be part of a one-stop entity. 

© Does the Florida real estate at- 
torney have a chance of survival 
without an MDP relationship? 

Although never officially labeled 
“MDPs,” de facto MDPs have existed 
in the marketplace for a long time. 
As the MDP report found: 

e Lawyers in accounting firms, in 
consulting firms, in financial insti- 
tutions, in insurance companies, in 
American Express, in H&R Block, 
in Century Business Systems, and 
hundreds of others, lawyers are be- 
ing employed as lawyers and they 
are performing “consulting ser- 
vices,” such as consulting services 
in tax, in mergers, in acquisitions, 
in business transactions, in human 
resource management, in employ- 
ment law, in labor law, in intellec- 
tual property law, in environmen- 
tal law, in real estate transactions, 
in telecommunications, in media 
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and entertainment, law, in health 
care law, in construction law, in me- 
diation matters, in arbitration mat- 
ters, and a in a variety of similar ser- 
vices. 

¢ They are performing “litigation 
support services” such as pretrial 
preparation, investigation, legal re- 
search, preparation of interrogato- 
ries, preparation of deposition ques- 
tions, preparation of witnesses, 
outlining arguments, preparing dis- 
covery plans, and preparing litiga- 
tion budgets. 

In the U.S., we have never segre- 
gated the practice of law from other 
businesses as practices were segre- 
gated within the English barrister 
system and the French avocat. The 
formal evolution to MDPs is no more 
than a logical step in a process that 
goes back a long way. 


ABA’s Ancillary Business 
and MDP Proposals 

Two practice changes have burst 
into the consciousness of lawyers in 
the six short years since Ward 
Bower’s “writing on the wall.” First, 
in 1994, the ABA adopted Model 
Rule 5.7, which defines the param- 
eters under which a lawyer who pro- 
vides “law-related services” (ancil- 
lary business services) will be 
subject to the Rules of Professional 
Conduct. Second, in August 1999, 
the MDP commission recommended 
a limited relaxation of the prohibi- 
tions against sharing of legal fees 
and forming a partnership or other 
association with a nonlawyer when 
one of the activities is the practice 
of law. (Note the number of articles 
in the American Bar Association 
Journal and The Florida Bar News 
in the last 18 months, for example.) 
The MDP report reflects exhaustive 
and insightful work by a blue rib- 
bon panel. We believe the report and 
findings of the MDP commission 
should be given great weight. It is 
important to review what the com- 
mission said and did in its recom- 
mendations, as amended by the 
Commission Update Report. Some 
of the key features of the 
commission’s proposal are summa- 
rized as follows: 

1) The legal profession should 


maintain its Rules of Professional 
Conduct to protect the profession’s 
core values, but that these rules 
should not unduly or unnecessarily 
inhibit development of new struc- 
tures through which a lawyer might 
deliver legal services to the public 
more effectively and offer better 
public access to the justice system. 

2) Lawyers would not be permit- 
ted to “share” fees with nonlawyers 
in any context other than MDPs as 
those delivery systems would be 
identified under the Model Rules. 

3) Allowing lawyers to delivery 
services through MDPs would not 
change the prohibition against 
nonlawyers providing legal services. 

4) A lawyer in an MDP should re- 
main bound by the Rules of Profes- 
sional Conduct, particularly those 
relating to confidentiality and loy- 
alty, and could not defend miscon- 
duct by citing orders from a nonlaw- 
yer supervisor. 

5) All Rules of Professional Con- 
duct that apply to law firms would 
apply to MDPs. 

6) All MDP clients should be 
treated as lawyers’ clients when de- 
termining potential conflicts of in- 
terest. 

7) For a list of other key features 
of the commission’s report, see The 
Florida Bar Bar-Related Issues 
Background Papers, July 1999, 
Multidisciplinary Practices, et al., 
published on The Florida Bar 
website, www.flabar.org. 

According to the commission, the 
Model Rules fail to reflect the mar- 
ketplace realities imposed by the 
modern law practice, irrespective of 
size or scope. Many of the protec- 
tions in the current Model Rules are 
unnecessary and inappropriate in a 
consumer-driven society. 

Importantly, the MDP proposals 
have carried with them a critical 
focus on the forces within and with- 
out the legal profession that are pro- 
voking changes in the rules govern- 
ing the conduct of law practice. 
Examples of these forces include: 

¢ The Big-Five professional ser- 
vice firms have thousands of law- 
yers on their current payrolls. 

e Rogers & Wells, a large U.S. law 
firm, Clifford Chance, a large UK 
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law firm, and Punder, a large Ger- 
man MDP, announced a merger to 
become the largest law firm in the 
world with well over 2,000 lawyers. 
If one applies the current attribu- 
tion rules, the firm is engaging in 
the unlicensed practice of law. 

¢ Morrison & Foerster has formed 
an alliance with KPMG, according to 
a CALLAW story of August 5, 1999. 

¢ King & Spaulding has lost much 
of its tax department to Ernst & 
Young. See Wall Street Journal and 
other articles. 

e The new firm McKee Nelson 
Ernst & Young is moving into Ernst 
& Young office space in Washington, 
D.C. This new firm is really an MDP 
in “ancillary business” clothing. 

e It is difficult for law firms to 
find LLMs in tax as the Big Five 
continue to out recruit major law 
firms. 

¢ American Express Investors and 
Century Business Services provide 
comprehensive tax planning and fi- 
nancial planning services. The 
lawyer’s role is diminished to a rela- 
tively inexpensive word processing 
service. 

e Big-Five firms as well as other 
nonlawyers are providing litigation 
support and alternate dispute reso- 
lution including mediation, arbitra- 
tion, and more sophisticated meth- 
odologies aimed at more effective 
dispute resolution than that pro- 
vided by the judicial system. The 
costs of traditional litigation have 
become obscene. 

¢ Competition by nonlawyer pro- 
viders is fierce for many traditional 
legal services. 


Implementing MDP and 
Other Changes in Florida 
The marketplace realities and the 
forces within and without the legal 
profession simply must be ad- 
dressed. Ignoring them will not 
make them go away. Changes in the 
Model Rules should be made in or- 
der to allow practitioners the flex- 
ibility they need to respond to those 
realities and forces, without compro- 
mising the “core values” of the pro- 
fession. The issue that confronts us 
now is whether the practice of law— 
from the firm with the global reach 
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to the firm with the small town 
touch—can be reinvented to provide 
relevant legal services in the 21st 
century marketplace. Many persons 
outside the legal profession recog- 
nize the urgency of the lawyers’ date 
with destiny, and some—such as the 
accounting profession—set in mo- 
tion a comprehensive process of self- 
examination, leading to the design 
and reinvention of professional prac- 
tice paradigms for certified public 
accountants. Whether law practice 
paradigms may be similarly rein- 
vented requires an examination of 
the roles performed by The Florida 
Bar, and the processes of the prac- 
tice of law. 


Are MDPs Right for You? 
Options for the Practitioner, 
Large and Small 

Consumers of professional legal 
services—from the individual con- 
sumer to the largest multinational 
corporation—increasingly present 
lawyers with problems that are 
multifaceted, multidisciplinary in 
nature (i.e., require the active evalu- 
ation and counsel by more than one 
professional) and extensive, even 
global, in scope. Such problems re- 
quire competent, efficient and cost- 
effective one-stop solutions. More 
and more we are seeing synergistic 
combinations of professionals mar- 
shalling intellectual and other re- 
sources to best serve the client’s 
needs and to expand the client’s ac- 
cess to the justice system. Examples 
of these possible combinations in- 
clude the following: 

¢ Litigation attorneys—teaming 
with certified public accountants, 
actuaries, and economists to provide 
multidisciplinary support to a client 
in complex litigation such as anti- 
trust, RICO, money laundering, and 
similar cases. 

¢ Patent attorneys—teaming with 
civil and electrical engineers to pro- 
vide a full range of patent law and 
related services. 

¢ Environmental attorneys— 
teaming with biologists, geologists, 
hydrologists, urban land planners, 
and civil engineers to provide envi- 
ronmental permitting services. 

© Design-build construction attor- 


neys—teaming with architects, en- 
gineers, land surveyors, landscape 
architects, general contractors, and 
urban land planners to provide de- 
sign-build construction services to 
the single owner. 

Criminal attorneys—teaming 
with investigators, social workers, 
and psychologists to provide not only 
the best defense but also the start 
of rehabilitation prior to govern- 
ment-imposed rehabilitation. 

¢ Family law attorneys—teaming 
with accountants, financial plan- 
ners, and family counselors to pro- 
vide comprehensive services to as- 
sist clients in their adjustment to 
life as single persons. 

e Elder law attorneys—teaming 
with financial advisors, insurance 
agents, social workers, and geriat- 
ric care managers to provide holis- 
tic care to chronically ill elders and 
their families. 

These combinations of cooperating 
professionals—ad hoc as they may be 
under the circumstances of current 
law—have realized economies of 
scale in planning, marketing, and 
service delivery. They have discov- 
ered that strategic decisionmaking, 
coordination, and teamwork are of- 
ten fostered when professionals from 
different disciplines work coopera- 
tively within a single service organi- 
zation for the same client and for the 
same client objective. “Clients of 
many nonlegal firms would benefit 
if those firms had, under the same 
roof, skilled and experienced lawyers 
who were available for consultation 
on legal questions.” The MDP is al- 
ready here, well beyond critical 
mass. The only question remaining 
is how the bar will deal with it. Pro- 
fessor Terry has presented for us a 
logical and reasonable implementa- 
tion strategy. We commend it to the 
Board of Governors. 


Checklist for Change 
Professor Laurel S. Terry, who 
teaches at Penn State Dickinson 
School of Law in Pennsylvania., has 
written extensively on MDPs. She 
is currently on sabbatical in Ger- 
many, studying MDPs in Europe. 
She testified before the ABA Com- 
mission on Multidisciplinary Prac- 
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tice on March 12, 1999, providing 
the commission with a checklist of 
issues to be considered in examin- 
ing whether the rules should be 
changed to allow MDPs. Professor 
Terry divided her checklist into 
three main sections: 1) the initial 
questions to be asked; 2) how MDPs 
should be structured; and 3) what 
should be considered in changing 
the current ethics rules. 
e Initial Questions — Standards, 
Core Values, and Rules 

Professor Terry proposed that the 
primary standards upon which a 
decision regarding MDPs should be 
based are “client protection” and in 
the “public interest,” as opposed to 
protecting the economic interests of 
attorneys, ensuring regulation of all 
attorneys, or allowing the market to 
decide the form of attorney practice. 
She identified “core values of the 
profession” as being “competence, 
independent legal judgment, confi- 
dentiality and loyalty.” Regarding 
application of the rules, she deter- 
mined that identical rules should 
apply to all lawyers regardless of the 
size of the firm in which they prac- 
tice. The standard of proof recom- 
mended by Professor Terry was clear 
and convincing evidence, and she 
placed the burden of proof on those 
who recommend the status quo be- 
cause the current Rules of Profes- 
sional Conduct “restrict both lawyer 
and client autonomy.” She posited 
that there is at least some evidence 
that clients are in favor of 
multidisciplinary practice and that 
MDPs currently in existence are pro- 
viding legal services. She also 
pointed out that the commission had 
heard some evidence of harm by 
MDPs, such as failure to disclose the 
nature of the services offered, incom- 
petence, conflicts of interest and 
“steering” clients to other services. 
She concluded, however, that the 
Rules of Professional Conduct 
should be amended to allow MDPs, 
thus allowing clients the ability to 
choose the form of professional ser- 
vices they require, because she re- 
mains unconvinced that lawyers 
within MDPs would not fulfill their 
ethical obligations merely because 
of the type of organization within 


which they offer their services. 
© How MDPs Should be Structured 

Professor Terry then turned to the 
question of how MDPs should be 
structured. She indicated that form 
should not be elevated over sub- 
stance, and concerns over ethics is- 
sues should be addressed directly, 
rather than indirectly by limiting 
the structure within which attor- 
neys practice. She concluded that 
the appropriate model is the fully- 
integrated model, one in which law- 
yers would be allowed to form MDPs 
with any other person, as opposed 
to being limited to only other “pro- 
fessionals”; practice in MDPs whose 
main purpose is providing services 
other than legal services (as opposed 
to the D.C. model); and practice un- 
der the name of the MDP. 

Regarding control of the MDP, 
Professor Terry recommended that 
the rules should not require major- 
ity ownership of MDPs by lawyers, 
but should ban “passive investment” 
in MDPs in which lawyers practice. 
She concluded that one of the great- 
est problems faced by lawyers in 
MDPs is what she describes as the 
need for “transparency,” which she 
maintains should be resolved by full 
disclosure to clients of the lawyer’s 
interest and role in the MDP and a 
full disclosure of the MDP’s partner- 
ship agreement to a regulating 
agency. 
Changing the Rules 

Finally, Professor Terry discussed 
the issues of changes to and appli- 
cation of the Model Rules to address 
MDPs. She concluded that a lawyer 
whose practice is fully integrated 
into an MDP, to the extent that cli- 
ent information is shared with all 
members of the MDP, should not be 
permitted to represent clients who 
are being provided audit services of 
the MDP. She also proposed that all 
lawyers practicing in MDPs should 
be bound by the Rules of Profes- 
sional Conduct, and that non- 
lawyers working directly for attor- 
neys in MDPs in the provision of le- 
gal services should be bound by 
those rules as well. When conflicts 
arise between rules of different pro- 
fessions within an MDP, Professor 
Terry argues that MDPs must be 


prepared to decide which rules will 
prevail, although an attorney should 
be required to withdraw should the 
resolution of the conflict cause the 
attorney to violate the Rules of Pro- 
fessional Conduct. She also recom- 
mended that attorneys be required 
to carry professional liability cover- 
age. She proposed that knowledge 
be imputed from lawyers to 
nonlawyers in an MDP, and that 
lawyers recognize loyalty obliga- 
tions to customers of the MDPs 
nonlawyers, so that attorneys must 
address conflicts of interest regard- 
ing customers of nonlegal services 
of the MDP as well as clients of le- 
gal services of an MDP. 

The American Institute of Certi- 
fied Public Accountants’ “vision 
project” helped CPAs in small as 
well as large firm practices identify 
new areas for CPA 21st century 
practice. Many of these “assurance 
practices” compete with lawyers for 
legal services. While we debate the 
pros and cons of MDPs, and are pre- 
cluded from competing because of 


outdated ethical rules such as Model 
Rule 4-5.4, our practices are being 
stripped away from us by other pro- 
fessionals who are laughing up their 
sleeves at our inability or unwilling- 
ness to see the present, much less 
the future of our profession. For ex- 
ample, take the position of the In- 
ternational Academy of Mediators in 
commenting on the draft Uniform 
Mediation Act. “One important goal 
of the IAM is the general acceptance, 
especially among the business and 
professional community which uti- 
lizes commercial mediation services, 
of mediation as a separate and dis- 
tinct discipline and profession. 
While commercial mediation often 
involves consideration of legal is- 
sues ...it is not the practice of law.” 
(See appendix, “Letter presented to 
the Uniform Mediation Act authors 
on behalf of the International Acad- 
emy of Mediators,” which can be 
found on the Bar’s website, 
www.flabar.org). 

Organizational structure should 
not be considered a per se loss of the 
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independent professional within the 
MDP anymore than it is for other 
professions. Is the insurance defense 
counsel less independent because he 
or she cooperates with the insurance 
company representative over scope 
of services? Likewise, doesn’t the 
judge advocate general officer exer- 
cise independent professional judg- 
ment prosecuting or defending a cli- 
ent, even when on the direct order 
of the JAG officer’s superior? 

We believe that MDP is a meta- 
phor for the need to substantially re- 
form, to re-invent, the practice of law 
and the regulation of it. Changing 
the Model Rules to permit MDPs is 
not enough. The leaders of the legal 
profession must be agents of change, 
“change leaders”—to use Drucker’s 
description—to blaze the trail of re- 
newal as the profession enters the 
new millennium, to cause the pro- 
fession—from the grassroots up—to 
reinvent itself. The reinvention 
would create a future for the prac- 
tice of law, but it would require, in 
Hamel’s terms the “reengineering 


lof the legal services] industry it- 
self.”*° Here follows some examples 
of reengineering of the process and 
client relationships, as a beginning 
point for change. 


From Reengineering 
to Reinvention of 
the Practice of Law 

For years, in Europe and later 
throughout corporate America, total 
quality management has been wel- 
comed as one of the “self-improve- 
ment” remedies that really works. 
The Section on General Practice of 
the International Bar Association 
began in 1994 to debunk the myth 
that TQM concepts did not apply to 
service industries like the practice 
of law. In the quarterly Report to 
Legal Management, to its large-firm 
clients (many of the most prominent 
law firms in America), Altman Weil 
Pensa’s Ward Bower argued that the 
concepts imbedded in TQM can and 
should be applied to law firms. 
These TQM concepts, which over the 
past six years have become truisms 
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in the discipline of management, are 
summarized as follows: 

1) Law firms must become “client- 
driven.”*® Client-driven organiza- 
tions use client surveys, client au- 
dits, client focus groups, client 
interviews, and even matter-by- 
matter assessments to obtain feed- 
back to improve performance and to 
meet or exceed the clients’ expecta- 
tions. They ask clients on a frequent 
and continuing basis, “How are we 
doing?” and “What can we do bet- 
ter?” And they actually listen to cli- 
ent responses and use the feedback 
to improve their performance. 

2) Law firms must make continu- 
ous improvements in their clients’ 
perceptions of the quality of their le- 
gal services. The objective of continu- 
ous improvement requires the use 
of statistical measurement in 
benchmarking and monitoring per- 
formance, and in measuring the 
quality of legal services. 

3) Law firms must redesign and 
“reengineer” the process of the deliv- 
ery of legal services. By the use of 
“process mapping” (flow charting) 
legal services by case type, for ex- 
ample, a firm’s management prac- 
tices can be evaluated and improved 
with the purpose of enhancing the 
clients’ perceptions of the quality of 
service. What steps are required to 
deliver the legal service task? What 
steps or processes are redundant, 
unnecessary, or not cost-efficient? 
What steps could be delegated to 
lower competent staff (i.e., partner 
work that could be done by associ- 
ates, associate work by legal assis- 
tants, etc.)? How could automation 
and technology be used effectively 
to reduce the human resources re- 
quired, to facilitate communication 
within the firm and with the client, 
and to improve the competence level 
of the legal task being performed? 
What system of compensation, other 
than hourly rates, might more com- 
petitively but fairly compensate the 
firm for its services? 

4) Law firms must redefine their 
relationships with their clients as 
partners. “Partnering” relationships 
between law firms must be based on 
trust, on the sharing of each other’s 
business objectives, on effective 


Wh 


lines of communication, and on foun- 
dations designed for the long term. 
Partnering initiatives include: client 
surveys, seminars for clients, “re- 
verse seminars” presented by cli- 
ents, shared staffing, joint CLE, 
technology integration (e-mail, voice 
mail, direct access to billing infor- 
mation), electronic access to client 
documentation, and firm research 
resources. 

5) Law firms must institutional- 
ize the goal of quality performance. 
Client perceptions of quality are 
markedly different that those of 
most lawyers. Clients’ perceptions 
are influenced more by service fac- 
tors (i.e., responsiveness, timeliness, 
frequency and responsive of commu- 
nication, etc.) rather than by prod- 
uct quality (i.e., the perfect brief, 
cross-examination, or contract). Im- 
proving service factors requires a 
team effort, for the factors are 
shared responsibilities among the 
lawyer and his or her staff. Achiev- 
ing service quality in a law firm re- 
quires multilevel improvement 
teams, the empowerment of staff, 
and the removal of the barriers of a 
hierarchical organization in favor of 
a more functional and “horizontal” 
structure of the organization. 

Reengineering the process of de- 
livering legal services is indicated 
from a public interest perspective as 
well. Providing access to the courts 
and serving the unserved or 
underserved clients of our civil jus- 
tice system may require re-engineer- 
ing of the delivery system for legal 
services: indeed, the “unbundling of 
legal services.”*' In her very 
thoughtful article, Vernetta Walker 
questions the “full service or noth- 
ing” assumption on which the legal 
practice paradigm is based. Rules 
governing “professional responsibili- 
ties” in the practice of law, includ- 
ing the Code of Professional Respon- 
sibility and standard of care rules 
in a malpractice settings, assume 
that the client wants and has con- 
tracted for the full service array of 
services typically provided in simi- 
lar circumstances. 

For example, in the typical litiga- 
tion retention, the lawyer is ex- 
pected to advise the client regard- 


ing the applicable cause of actions, 
defenses, remedies, alternative reso- 
lution options, and substantive le- 
gal issues and procedural implica- 
tions; conduct a fact investigation to 
confirm certain facts, prepare legal 
documents and pleadings, conduct 
discovery, advise the client regard- 
ing the progress at critical phases 
of the litigation, conduct negotia- 
tions for settlement, and represent 
the client in all hearings at the trial 
court level, just for a start. 

Walker argues that the unbun- 
dling of services from the “full-ser- 
vice” package would give the client 
the right to select a portion of the 
services from the package that he 
or she actually wanted and could 
pay for. The type and depth of ser- 
vices selected would depend on a 
number of factors including the “ex- 
tent and accuracy of information 
given to the client, the personality 
of the client, the complexity of the 
tasks, and the cost and availability 
of resources.”** Walker suggests that 
many of the unserved clients who 


cannot afford the full service pack- 
age would be greatly benefited by 
more targeted cafeteria-type selec- 
tion of legal services. (Not unlike the 
concept endorsed by Chief Justice 
Rehnquist** when he counseled that 
a criminal justice system that could 
not afford to provide Cadillac-type 
services to everyone, should stop de- 
luding itself about “equal access” 
and “equal justice” and provide a 
Chevrolet-type services within 
everyone’s means.) 

Walker describes these services as 
including any one of the discrete 
tasks of the typical full service pack- 
age, but also including such services 
as ghostwriting of letters and court 
pleadings, review or comment on 
what the client has prepared, act- 
ing as a coach in mediation and ne- 
gotiations, and similar services. The 
Walker article is complete with a 
model limited-scope engagement at- 
torney counseling service agree- 
ment. While the unbundling of le- 
gal services presents some obvious 
problems, it is innovative and entre- 
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preneurial and has great promise 
particularly in serving the 
nonclients of the current civil jus- 
tice system. It is one of many inno- 
vative models that should be consid- 
ered and authorized. Change must 
include the machinery by which the 
profession is regulated in the pub- 
lic interest. 


Reinvention of The Florida 
Bar as an Organization 

The Florida Bar is an agency of 
the judicial branch of Florida gov- 
ernment. It is an “arm” of the court 
system. As an agency of the Florida 
Supreme Court, The Florida Bar 
performs two essential roles. 

As an agency of government, The 
Florida Bar is the essential vehicle 
through which the practice of law is 
regulated in the public interest. 
Through dues from its members, 
The Florida Bar funds and admin- 
isters the largest and most efficient 
professional regulatory system in 
Florida government. The standards 
and ultimate control of the system 
are vested exclusively in the admin- 
istrative of the Florida Supreme 
Court, but The Florida Bar plays an 
essential and important role. 

In addition to its role as a part- 
ner in the process of lawyer regula- 
tion, The Florida Bar performs the 
role of representative of the legal 
profession. Consistent with the lim- 
its placed on it as a mandatory dues 
organization, The Florida Bar rep- 
resents the profession on such key 
public policy issues as revision of 
Article V (the judicial article) of the 
Florida Constitution, equal access to 
Florida’s civil and criminal justice 
systems, merit retention and selec- 
tion of trial court judges, mandatory 
CLE for attorneys, the review and 
revision of rules of court, and a host 
of other policy issues. 

As the representative of the legal 
profession, The Florida Bar has also 
assumed the member-service role of 
“voluntary” bar associations. In this 
context, and primarily through its 
divisions and sections, The Florida 
Bar provides member services de- 
signed to improve all aspects of the 
practice of law and to enhance the 
public’s perception of the practice of 


law as a time-honored profession, of 
the court system, and of the civil and 
criminal justice systems. 

Of the dual roles of The Florida 
Bar, the public role—as an agency 
of the judicial branch—is para- 
mount. Like the court itself, The 
Florida Bar’s primary role in a tra- 
ditional institution like an inte- 
grated bar is to act on behalf of the 
public in preserving continuity of in- 
stitutional values and norms (i.e., 
the “core values”) while at the same 
time being agents of change. 
“Change and continuity are... poles 
rather than opposites.”*° 

In matters involving the regula- 
tion of the practice of law, The 
Florida Bar, if not a “gatekeeper,” 
is the “eyes and ears” of the court. 
In this capacity, The Florida Bar has 
a unique and important responsibil- 
ity to serve as what Peter F. Drucker 
calls a “change leader,” an organi- 
zation that makes a special effort to 
be receptive to change and one that 
is able to change. 

As an organization, therefore, The 
Florida Bar has the responsibility 
to assist the court in striking that 
all-important balance between con- 
tinuity of the values and norms of 
the profession and change and their 
effects on the assumptions upon 
which the paradigm of the profes- 
sion is based. 

Compromise is required, notwith- 
standing the apparent reluctance of 
the con report to even speak of it. The 
famous British political philosopher 
Edmund Burke (1729-1797) was emi- 
nently correct when he observed, “All 
government—indeed, every human 
benefit and enjoyment, every virtue 
and every prudent act—is founded on 
compromise and barter.”“© 

The Pro-MDP Subcommittee be- 
lieves that The Florida Bar has not 
measured up to its responsibilities. 
It has not acted as a change leader 
during the six years since Ward 
Bower's “Writing on the Wall.” With 
few exceptions, the regulation of the 
practice of law has not changed in 
material part over the last 22 years, 
since the Karl Commission, which 
had as its purpose the restructur- 
ing of the disciplinary process. Even 
the adoption of the “new” Rules of 
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Professional Conduct in 1986 was 
done with little regard for the chang- 
ing paradigm of practice. With no- 
table exceptions, there has been 
little done to prepare the bar and its 
members for the enormity of the 
challenges now facing the The 
Florida Bar, the attorneys of 
Florida, and the public. 

Change is the most significant 
driving force affecting our lives and 
our practices. The Florida Bar 
should recognize the need to act as 
a “change leader.” The Florida Bar 
should institutionalize adaptation 
to change. This must include a pro- 
cess for the continual or at least pe- 
riodic review of regulations affect- 
ing the practice of law, i.e., sunset 
provisions. 

The Florida Bar should adopt 
standards for the review of the Rules 
of Professional Conduct and modify 
or repeal rules that are anti-com- 
petitive, unnecessary for the protec- 
tion of the public, and irrelevant in 
a market-driven economy. 

The business landscape of Florida 
has passed through one, or by now 
even two, phases of corporate merg- 
ers, consolidations, downsizing, and 
reinventions and “re-engineering” of 
themselves, their products, and 
their procedures. Governmental 
functions, like economic develop- 
ment, have been privatized. Federal, 
state, and local governments have 
embraced the notion of the inevita- 
bility of change and have adopted 
legislation and executive policies 
rooted in the need to find their new 
roles in the changing paradigms cre- 
ated for them in the Information 
Age. Government decisionmakers 
are reinventing their roles and func- 
tions and are reengineering pro- 
cesses at all levels of government, 
but surprisingly little has changed 
in The Florida Bar. 

By adopting the Taxation and 
Budget Reform Commission’s Revi- 
sion of Article III of the Florida Con- 
stitution in 1992, the people of 
Florida required the implementa- 
tion of a total quality management 
and accountability program “[t]o 
ensure productivity and efficiency in 
the executive, legislative, and judi- 
cial branches [of state government].” 


| 


Since 1993, all departments and 
agencies of Florida’s government 
(including the judicial branch) have 
been required to develop and imple- 
ment a strategic plan that is verti- 
cally integrated into a single “state 
planning document.”*’ The Florida 
Supreme Court has adopted a stra- 
tegic plan and has recently adopted 
an integrated operational plan, con- 
sistent with the objectives of an en- 
lightened state government. But 
The Florida Bar in its role as an 
agency of government or in its role 
as a voluntary bar association has 
done very little, even to keep pace 
with other agencies of government. 

If it is to deal with the realities of 
the postindustrial, knowledge-based, 
global economy has washed away 
with hurricane force the old order. 
The old order has changed, yielding 
presence to a new. The Florida Bar 
should be encouraged to appreciate 
the practice of law in the new para- 
digm—for example, as part of a com- 
pendium of professional services 
linked by a common business objec- 
tive, thus permitting attorneys to be 
part of a multidisciplinary system for 
the delivery of professional services. 

What The Florida Bar needs is a 
strategic plan that recognizes the 
changed paradigm of law practice, 
that will serve as the basis for the 
reengineering of the regulatory pro- 
cess, that will serve as the basis for 
the reinvention of the practice of law 
as a regulated profession, that will 
provide the basis for The Florida Bar 
taking a more proactive and sup- 
portive role to attorneys, and that 
will provide The Florida Bar as an 
organization with a road map for the 
delivery of member services in the 
future. 

An enlightened The Florida Bar 
must focus on the strategies that 
will enlarge the scope of law prac- 
tice, as opposed to depleting our re- 
sources and energies by fighting 
over smaller and smaller specialized 
areas of practice while competing 
with those professionals who recog- 
nize the need to change. 


Conclusion 
Lawyers are skilled at taking 
highly complex information and 


translating it so the information 
makes sense to clients. Twentieth 
century services may be of mar- 
ginal benefit to 21st century cli- 
ents. However, the opportunity to 
serve the 21st century client with 
new 21st century services is nearly 
unlimited.** There is no question 
as to whether there is going to be 
a revolution. The question is, “Who 
is going to lead it?” This report is 
presented to the Board of Gover- 
nors. We believe it is time for that 
institution to lead Florida’s 67,000 
lawyers and the public who de- 
pends on the lawyer’s services to 
protect their rights and preserve 
their liberties. 


' “Report to the ABA House of Del- 
egates,” the final report of the Commis- 
sion on Multidisciplinary Practice, 
posted, at website: www.abanet.org/ 
cpr/multicom.html, on June 8, 1999. 
See also “Updated Background and In- 
formational Report and Request for 
Comments,” a supplemental report of 
the commission, posted at the same 
website on December 15, 1999. 

? Drucker, Peter F., Management 


Challenges for the 21st Century 
(Harper Business, New York (1999)), 
p.9 [hereinafter Drucker Challenges.] 
See Drucker’s position as discussed in 
this report. 

* 

* Although it should be noted that 
this report includes the finding of the 
recent customer survey conducted by 
the National Association of Realtors 
regarding the concept of single stop 
shopping. See infra. 

5 ABA Commission on 
Multidisciplinary Practice, Updated 
Background and Informational Report 
and Request for Comments, dated De- 
cember 15, 1999, by posting on the 
commission’s website: 
www.abanet.org \ \cpr\febmdp.html. 

§ [hereinafter the “ABA commission’s 
update”). 

®° From the point of view of this re- 
port, these words are not without 
deeper meaning. See generally Friep- 
MAN, MILTON AND RosE, FREE TO CHOOSE, 
(Harcourt Brace Jovanovich, New York 
and London (1980)); and Tuurow, 
LEsTER C., THE FUTURE oF CAPITALISM, 
How Topay’s Economic Forces SHAPE 
Tomorrow's Wor.p (William Morrow 
and Company, Inc., New York (1996)). 

7 Drucker Challenges, p. 6. 

SAs described by the ABA 
commission’s update, p.5. 

®° An MDP like delivery system in- 
cludes one that offers “a broader range 
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of choice for clients to select from 
providers capable of formulating com- 
prehensive solutions which address not 
only the legal aspect of their problems, 
but various other facets as well. Subject 
to resolving important issues of ethics 
and professionalism in the best interest 
of the client and the public, such a 
broader range of choice could include 
multidisciplinary practices, wherein 
lawyers are affiliated with non-lawyers.” 
Resolution supporting MDPs, adopted by 
the American Corporate Counsels Asso- 
ciation. 

10 See generally OsBORNE, DAVID AND 
GAEBLER, TED, REINVENTING GOVERNMENT 
(How THE ENTREPRENEURIAL SPIRIT IS 
TRANSFORMING THE PUBLIC SECTOR) (Pen- 
guin Group, New York (1992)). 

1. We should not be too critical of our 
leadership, however—at least up to 
this point—because there were only a 
handful of activists within the whole 
of the organized bar who recognized 
the gravity and urgency of Bower’s 
challenge. 

12 HAMEL, GARY AND PRAHALAD, C. K., 
COMPETING FOR THE FUTURE (BREAK- 
THROUGH STRATEGIES FOR SEIZING Con- 
TROL OF YOUR INDUSTRY AND CREATING THE 
MarkKEtTs OF TomorRoOW) (Harvard Busi- 
ness School Press, Boston (1994)). 

18 Alfred Tennyson (1809) may have 
had it right when he said: “The old or- 
der changeth, yielding place to new; 
and God fulfils himself in many ways, 
lest one good custom should corrupt the 
world.” — “The Passing of Authur” 
BaRTLETT’S FAMILIAR QUOTATIONS, 9th 
Ed. www.bartleyby.com/99/424.html. 

Drucker Challenges, p.9 . 

15 That is not to say that there are not 
differences in management from one 
organization to another. The mission 
of an organization defines its strategy. 
The strategy of an organization defines 
its organizational structure. An army 
differs from a computer manufacturer, 
from a church or synagogue, from a 
small law firm—because their respec- 
tive missions are different. 

‘6 Drucker Challenges, p. 3. 

7 Td. 

1? In the natural science disciplines, 
assumptions are, by definition, based 
on “natural laws” about the physical 
universe; these assumptions change 
little over centuries. 
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System) (Warner Books, New York 
(1999)), p. i. 

21 See con report at 12. 

22 State ex rel. The Florida Bar v. 
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ule for attorneys enforced through the 
prospect of professional discipline by 
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AntiTrust Act). 

°6 Bates v. State Bar of Arizona, 433 
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27 Td. at n.9. 
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III of Drucker Challenges. 
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30 The pharmaceutical industry is a 
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different than the technologies on 
which the “original industry” was 
based. The technologies that differen- 
tiate companies’ performance in the 
industry are those that apply technolo- 
gies in such fields as genetics, micro- 
biology, molecular biology, medical 
electronics, etc. 

31 See Georges, Richard M., The Im- 
pact of Technology on the Practice of 
Law — 2010, 71 Fua. B.J. 36 (May 
1997). 

32 Drucker Challenges, p. 24. 

33 See, Garcia, Mike Jay, Key Trends 
in the Legal Profession, 71 Fa. B.J. 16 


(May 1997). 

34 Drucker Challenges, p. 26. 

35 Td. at 29. 

37 For 30 years General Motors, for ex- 
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vantage over Ford and Chrysler, be- 
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38 See McNaughton, Ann L., “Corpo- 
rate Use of Assisted Negotiation Strat- 
egies: Expanding Your Practice 
through Multidisciplinary Problem- 
Solving,” The Accountants Are Coming, 
A Practical Lawyer’s Survival Kit 
(1999). 

39 Hamel Competing, p. 19. 

40 Altman Weil Pensa, Report to Le- 
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Bower, “Putting TQM In Perspective: 
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‘1 See Vernetta L. Walker, “Legal 
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Facing the Tide of Change 


Continued from page 13 


ever an enemy appears. What duty could 
be more transcendent and sublime? 
What cause more holy?” 


Comments by the Honorable Will- 
iam M. Hoeveler, Senior District 
Judge, United States District Court, 
Southern District of Florida. 

We are facing an issue which may 
forever transform the practice of law. 
The legal profession as we know it 
may never be the same. Our duty as 
sleepless sentinels cannot drown in 
the tide of change. Our duty requires 
us to face the tide of change. Dra- 
matic? Perhaps. Too? You decide. 

Consider this: A personal injury 
lawyer is permanently disbarred for 
conduct involving dishonesty and 
moral turpitude. The law was his 
life. He misses it. He can’t stand not 
being a part of it. While he knows 
he cannot practice law, he decides 
that he has other skills that may in- 
directly facilitate a licensed lawyer 
but wouldn’t cross the line of actu- 
ally practicing law. So he decides to 
form a corporation and offer “docu- 
ment management services.” He 
also hires licensed lawyers to work 
for the corporation and the corpora- 
tion advertises “document manage- 
ment services” and “legal services.” 
He manages the operation, makes 
the hiring and firing decisions, de- 
cides the compensation of the law- 
yers in the group, meets regularly 
with clients on “non-law-related 
matters,” and gets a percentage of 
all legal fees generated by his docu- 
ment management business. Pos- 
sible? If MDPs are allowed in the 
State of Florida, combinations such 
at this are not only possible but far 
from the extreme of absurd combi- 
nations which may soon grace our 
noble profession.” 


What are MDPs and Why is 
the Term Novel to Most 
Lawyers and Lay Persons 
in Florida? 

Until the summer of 1999, very 
few Florida attorneys and even 
fewer members of the public at large 
had even heard the term “MDP.” As 


we write this article, virtually ev- 
ery bar association in the country is 
busy learning everything they can 
about this animal. Before we explain 
why, first let us tell you what they 
are. Multidisciplinary practices, or 
MDPs as they have become known, 
are professional associations, part- 
nerships or other business organi- 
zations owned jointly by lawyers 
and nonlawyers. At least one of its 
functions is the provision of legal 
services. Fees are shared amongst 
the members, including fees earned 
for the provision of legal services.‘ 

These entities, as defined above, 
have had little presence in the vo- 
cabulary of most lawyers across the 
country because canons and rules 
regulating the practice of law in ev- 
ery jurisdiction of this country, save 
one,” have heretofore prohibited 
lawyers from sharing fees or form- 
ing partnerships with nonlawyers. 
For the current iteration of these 
rules, see ABA Model Rule of Pro- 
fessional Conduct 5.4 and Rule 4-5.4 
of the Rules Regulating The Florida 
Bar. 

This restriction and others inter- 
twined with it are centered on the 
notion that lawyers, unlike any 
other business person, are an arm 
of the judicial branch of government 
and integral to the development and 
maintenance of the law. Comment 
to Rule 4-1.6 of the Rules Regulat- 
ing The Florida Bar; Florida Bar v. 
Murrell, 74 So. 2d 221 (Fla. 1954). 
Entry into the profession is re- 
stricted to those who take an oath 
to uphold the constitutions which 
create the judicial branch of which 
we are a crucial part. Rule 2-2.1 of 
the Rules Regulating The Florida 
Bar; Oath of Admission to The 
Florida Bar. Public confidence in our 
justice system is considered so cru- 
cial to the function of the law, that 
entry into the profession can be de- 
nied to or taken away from those 
who damage the public’s faith in our 
system and its ability to function 
free of influences counter to its pur- 
pose. The Florida Bar, Petition of 


Rubin for Reinstatement, 323 So. 2d 
257 (Fla. 1975). 

In Florida, as in most jurisdictions 
in this country, the state’s highest 
court regulates the practice of law. 
Fla. Const. Art. V, §15. Acting in a 
quasi-legislative capacity, these 
courts have a legitimate state inter- 
est in implementing regulations 
which “are designed to safeguard 
the public, maintain the integrity of 
the legal profession, and protect the 
administration of justice from re- 
proach.” The fee splitting prohibi- 
tions are rationally related to this 
important state interest because 
they promote the independence of 
lawyers by attempting to “minimize 
the number of situations in which 
lawyers will be motivated by eco- 
nomic incentives rather than by 
their client’s best interests” and 
“prevent .. . nonlawyers from con- 
trolling how lawyers practice law.” 
Lawline v. American Bar Associa- 
tion, 956 F.2d 1378 (7th Cir. 1992), 
cert. denied, 510 U.S. 992 (1993) (de- 
clining to declare ABA Model Rule 
5.4 unconstitutional). 


Origin of the Fee Splitting/ 
Partnership Prohibitions 

In 1854, concerned that the Bar 
had no formal written code of eth- 
ics, Judge George Sharswood pub- 
lished a series of articles titled Pro- 
fessional Ethics. See Annotated 
Model Rules of Professional Con- 
duct, Preface (Third Edition). It was 
not until 1908 that the ABA trans- 
formed the principles contained in 
these articles into the first formal 
Canons of Professional Ethics. /d. 
The canons were aspirational and 
intended to guide states in the adop- 
tion of their own codes. In 1922, the 
ABA expanded its role in the ethics 
movement when it began issuing 
opinions “concerning professional 
conduct, and particularly concern- 
ing the application of the tenets of 
ethics thereto.” Jd. While the origi- 
nal canons did not have a fee split- 
ting prohibition, the ABA issued at 
least one formal opinion in 1925 
which found it unethical for an at- 
torney to accept employment with 
an automobile club to serve the club 
members. That opinion stated in 
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relevant part: 


Society has seen fit, for its own benefit 
and protection, to limit the practice of 
law to those individuals whom it found 
duly qualified in education and charac- 
ter. The permissive right conferred on 
the lawyer is an individual and limited 
privilege subject to withdrawal if he fails 
to maintain proper standards of moral 
and professional conduct. Neither this 
privilege, nor any responsibility or duty 
connected therewith, can be delegated 
to or be shared with a layman. As the 
lawyer cannot share his professional 
responsibility with a layman or lay 
agency, he cannot properly share his 
professional emoluments with them. 
This of itself is sufficient to render it 
improper for a lawyer to allow his ser- 
vices to be sold or dealt in by any lay- 
man or lay agency. 


See ABA Formal Opinion 8 (empha- 
sis added). 

The ABA concluded that exploita- 
tion of professional legal services “is 
derogatory to the dignity and self- 
standards of professional character 
and conduct and thus lessens the 
usefulness of the profession to the 
public... .” Id. 

A few years later, the ABA for- 
mally adopted Canons 33, 34, and 
35 prohibiting fee splitting with 
nonlawyers. The canons evolved 
over the years and took on various 
forms and jurisdictions across the 
country generally followed the mod- 
els created by the ABA, with amend- 
ments as they saw appropriate. The 
rules substantially took on their 
current form in 1983 when the ABA 
transformed the canon/code format 
into a restatement format contain- 
ing formal Rules of Professional 
Conduct. 

In its current form, Florida’s ver- 
sion of Model Rule 5.4 is titled to 
reflect the essential purpose of its 
existence: to promote the profes- 
sional independence of a lawyer. The 
body of the rule provides, in perti- 
nent part: 


(a) Sharing Fees with Nonlawyers: A 
lawyer or law firm shall not share legal 
fees with a nonlawyer.® 
* 

(c) Partnership with Nonlawyer: A law- 
yer shall not form a partnership with a 
non-lawyer if any of the activities of the 
partnership consist of the practice of law. 
(d) Exercise of Independent Professional 
Judgment: A lawyer shall not permit a 
person who recommends, employs, or 
pays the lawyer to render legal services 


for another to direct or regulate the 
lawyer’s professional judgment in ren- 
dering such legal services. 

(e) Nonlawyer Ownership of Authorized 
Business Entity: A lawyer shall not prac- 
tice with or in the form of a business 
entity authorized to practice law for 
profit if: (1) a nonlawyer owns any in- 
terest therein . . .; or (2) a nonlawyer 
has the right to direct or control the pro- 
fessional judgment of a lawyer. 


The comment recognizes the his- 
torical acceptance of the rule: “The 
provisions of this rule express tra- 
ditional limitations on sharing fees. 
These limitations are to protect the 
lawyer’s professional independence 
of judgment.” (emphasis added) 

The Florida Supreme Court has 
vigilantly enforced both the letter 
and the spirit of this rule. See, e.g., 
The Florida Bar v. Beach, 675 So. 
2d 106 (Fla. 1996); The Florida Bar 
v. Beach, 699 So. 2d 657 (Fla. 1997) 
(using prior violation of 4-5.4 as ag- 
gravating factor in later disciplin- 
ary action); The Florida Bar v. 
Bratzel, 444 So. 2d 954 (Fla. 1984) 
(accepting permanent resignation 
for admitted violation of 4-5.4 and 
other rules); The Florida Bar v. 
Budish, 421 So. 2d 501 (Fla. 1982) 
(public reprimand); The Florida Bar 
v. Hunt, 429 So. 2d 1201 (Fla. 1983) 
(P.A. listed nonlawyers as officers 
and disbarred attorney provided ser- 
vices to P.A. The facts of this case 
are not unlike the hypothetical at 
the start of this paper); The Florida 
Bar v. Hunt, 441 So. 2d 618 (Fla. 
1983) (violation of 4-5.4 used as en- 
hancement factor in subsequent dis- 
barment); The Florida Bar v. James, 
478 So. 2d 27 (Fla. 1985); The 
Florida Bar v. Rue, 643 So. 2d 1080 
(Fla. 1994); The Florida Bar uv. 
Sagrans, 388 So. 2d 1040 (Fla. 
1980); The Florida Bar v. Shapiro, 
413 So. 2d 842 (Fla. 1982); The 
Florida Bar v. Stafford, 542 So. 2d 
1321 (Fla. 1989). Even judges are 
not above the restriction. In re JQC 
No. 84-200 Inquiry Concerning a 
Judge, 496 So. 2d 133 (Fla. 1986). 
(Supreme Court affirms JQC recom- 
mendation of public reprimand of 
judge who, prior to taking the bench, 
engaged in fee splitting with a non- 
lawyer). 

The force with which the Supreme 
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Court has expressed the sound poli- 
cies behind the prohibition have 
been, at times, intense. Of note is 
the Supreme Court’s condemnation 
of the commercial “business ar- 
rangement” between a lawyer and 
a nonlawyer in The Florida Bar v. 
James, 478 So. 2d 27 (Fla. 1985). In 
James, a lawyer agreed to act as the 
sole attorney for a corporation en- 
gaged in the collection of bad debts. 
The lawyer and the corporation set 
up operations in the same building 
with a shared receptionist-secre- 
tary. The nonlawyer had separate 
offices and phones but ready access 
to the lawyer’s files and dealt with 
clients who attempted to contact the 
lawyer. The standard contract of- 
fered by the corporation authorized 
the corporation to provide legal ser- 
vices on behalf of the client. And the 
nonlawyer manager filtered the 
cases and decided when and if legal 
action was needed. The fee arrange- 
ment was based on extracting judg- 
ments in excess of debts owed and 
the lawyer was paid out of certain 
portions of the recovery with the cor- 
poration receiving the rest. At the 
disciplinary phase, the lawyer and 
nonlawyer could not agree on who 
was responsible for different aspects 
of the business. Indeed, communi- 
cation was so poor between the law- 
yer and nonlawyer, that the lawyer 
filed actions against debts already 
satisfied and at least one debtor ob- 
tained a judgment against the law- 
yer and his client in excess of $1,000 
for doing so. It was this client that 
hired independent counsel who ex- 
posed the activities to the court. 

In affirming the referee’s recom- 
mendation of suspension, the Su- 
preme Court stated: “The record in 
these cases documents the disas- 
trous results that occur when a prac- 
ticing member of the Bar enters into 
a profit-making enterprise with a 
commercial business which subordi- 
nates the practice of law to the ac- 
tivities of the commercial business.” 
Id. (emphasis added) 

Even some of the court’s oldest 
pronouncements on the importance 
of independence have been revived 
by the Supreme Court in recent 
years. In The Florida Bar v. 


Stafford, 542 So. 2d 1321 (Fla. 
1989), the Supreme Court exacted 
a greater penalty than that recom- 
mended by a referee against a law- 
yer who engaged in fee splitting with 
a police officer. The lawyer agreed 
to pay the officer 15 percent of fees 
collected from personal injury refer- 
rals from the officer’s car accident 
victims. Citing State ex rel. The 
Florida Bar v. Murrell, 74 So. 2d 221 
(Fla. 1954), the court stated: 
“Thirty-five years ago in... Murrell, 
... this Court differentiated the prac- 
tice of law from other business pur- 
suits and explained why the solici- 
tation of clients could not be 
tolerated.” Jd. (emphasis added). In- 
deed, the court’s decision in Murrell 
is perhaps the most eloquent discus- 
sion ever written on the difference 
between lawyers and all other busi- 
ness professionals and the concomi- 
tant need for independence. “The 
law is not a business—it is a profes- 
sion, a noble one, with standards in 
certain respects different from those 
applicable to business, which stan- 
dards it is the duty of the bar to 
uphold.” 

The court supports its distinction 
between the law and other busi- 
nesses in three ways: 


The lawyer is an officer and right arm 
of the court in the administration of jus- 
tice, he has the major responsibility for 
making and administering the law of the 
nation, the State, the county and lesser 
governmental entities. 

He is the trustee of his client and is 
expected to execute that trust in obedi- 
ence to the Canons of the profession, the 
constitution of his State and the United 
States. His relation to his client is fidu- 
ciary and his integrity should be of that 
discriminating quality that he readily 
distinguishes where his duty to client 
and his duty to country clash; and if it 
does, he will be led by the higher duty to 
country. 

There is in fact, no vocation in life 
where moral character counts for so 
much or where it is subjected to more 
crucial tests by citizen and the public 
than is that of members of the bar. His 
client’s life, liberty, property, reputation, 
the future of his family, in fact all that 
is closest to him are often in his lawyer’s 
keeping. The fidelity and candor with 
which he performs his trust, point up 
reasons that distinguish the legal pro- 
fession from other business. Every law- 
yer who fails to withstand the test will 
subject the profession to merited criti- 
cism. 


The court concludes by acknowl- 
edging but rejecting “the contention 
that the practice of law is a competi- 
tive business controlled by stan- 
dards not materially different from 
those which control other competi- 
tive businesses.” 


If that were true, then all we have said 
about the law being a great profession, 
that the primary function of the lawyer 
is that of officer of the court for the ad- 
ministration of justice, that his relation 
to client is highly fiduciary and that his 
relation to the court and his brethren at 
the bar must be characterized by such 
candor and rectitude of conduct as to 
preclude him from advertising or appro- 


issue is highly contextual and, if 
taken out of context, can become dis- 
torted and confused. The history of 
the movement will shed some light 
on its path and destination. It also 
sheds light on the sudden awaken- 
ing in the legal profession toward 
this issue. 

A true flavor of the driving force 
behind the issue facing The Florida 
Bar is probably best conveyed by an 
August 1999 article which appeared 
in CPA Today. Only a duplication 
of the title page could convey the 
spirit of the issue. It is reprinted on 


The Future of the CPA Profession in the United States: 


“Fee, Fi, Foe, Fum! 
Look Out Lawyers Here We Come!” 


By Lloyd A. “Buddy” Turman, Executive Director, 
Florida Institute of CPA’s 


priating other methods common to com- 
mercial ventures to attract clients—all 
this would amount to nothing more than 
empty trade talk. However, this is not 
true and while there are differences that 
distinguish those who administer justice 
from those who sell goods, the canons 
clearly point out these differences." 


Id. (emphasis added). 
Nowhere are those differences 
better reflected than in Rule 4-5.4. 


So What Is Driving the 
Consideration to Alter 
Rules Aimed at Protecting 
the Professional 
Independence of Lawyers? 
Debunking the Myth of Public De- 
mand 

Some proponents of MDPs pro- 
claim that the movement grew out 
of a groundswell of public demand. 
While the con subcommittee does 
not agree, we agree that protection 
of the public is an important consid- 
eration as are the Bar’s independent 
duties as officers of the court. Re- 
gardless, this report would be in- 
complete without addressing the 
origins of the MDP issue. The MDP 


this page so that nothing is lost in 
the translation. 

This and other recent articles out- 
line the accounting firm’s movement 
away from traditional accounting 
services into globalized bundled ser- 
vices. Approximately 10 years ago, 
the accounting profession was feel- 
ing a dip in their business. This was 
due largely to simplification of the 
Internal Revenue Code by Congress. 
The meat and potatoes of the ac- 
counting profession, income tax 
preparation, flattened. Accountants 
responded by offering other services 
to their clients and businesses re- 
sponded favorably. See John 
Gibeaut, Squeeze Play, ABA Jour- 
nal (Feb. 1998), quoting Irwin L. 
Treiger, ABA co-chair of the Na- 
tional Conference of Lawyers and 
CPAs. The large national account- 
ing firms added the provision of le- 
gal services to their buffet by hiring 
lawyers in their foreign offices in 
countries which did not prohibit fee 
splitting and legal practice by ac- 
countants. The result, according to 
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the accounting profession, has been 
a financial bonanza for the multi- 
billion dollar accounting industry. 


MDPs have spread throughout Western 
Europe, and from those modest begin- 
nings, have grown to the point that the 
Big Five firms are now the largest law 
firms in the world. For example, in Eu- 
rope, Ernst & Young have more lawyers 
than any other law firm. KPMG owns 
the biggest law firm in France. And 
Arthur Anderson reportedly has publicly 
said it wants to have the world’s largest 
law firm by 2000. 

According to the most recent survey 
available through Bowman Reports, 
worldwide in 1998, the Big Five em- 
ployed a staggering 414,498 profession- 
als and partners and generated world- 
wide revenues of roughly $56.6 billion. 


Fee, Fi, Foe, Fum! at page 4 (empha- 
sis added). 

Domestically, however, accoun- 
tants expressed deep frustration at 


The giants launched an all out of- 
fensive designed to exert whatever 
pressure they could bring to bear on 
the legal profession to force change. 
To execute their plan, they needed to 
bring lawyers into the fold, convert 
them to their cause, and make these 
their advocates of change. They 
started by amending their own rules 
which, ironically, prohibited owner- 
ship of a CPA firm by non- 
accountants. 

[Accountants] revised the laws to enable 
CPAs to accept commissions and contin- 
gent fees, and more, importantly, to al- 
low up to 33 percent non-CPA ownership 
of a Licensed Audit Firm. Our counter- 
parts in the legal profession watched 
intently as CPA’s changed their regula- 
tory structure in order to level the com- 
petitive playing field and strategically 


align with other professions to provide 
a nearly full array of services and the 


Accountants expressed deep frustration 
at their inability to expand their 
multibillion dollar buffet to include legal 
services in the United States, where 
lawyers are actually an arm of a separate 
branch of government. 


their inability to expand their 
multibillion dollar buffet to include 
legal services in the United States 
where lawyers are actually an arm 
of a separate judicial branch of gov- 
ernment. 


The Big Five are the giants of the ac- 
counting world. They are buying law 
firms in other countries left and right. 
The legal profession has no giants like 
the Big Five to become the consolidators 
of the legal profession . . . . In the U.S. 
alone, the Big Five employ 174,939 staff. 
Of those . . . 125,383 are ‘other’ profes- 
sionals such as engineers, actuaries, 
nurses, and even lawyers... . [I]n 1998, 
the Big Five . . . generated worldwide 
revenues of roughly $56.6 billion. ‘Even 
the largest independent law firms pale 
in comparison to the scale of the Big Five 
Firms.* Which leads me to the creation 
of [the] subtitle .. . . Fee, Fi, Foe, Fum! 
Look Out Lawyers Here We Come! 


convenience of one-stop shopping to their 
clients. 


Id. at 5 (emphasis added). 

Next, they had to carefully navi- 
gate the Rules Regulating The 
Florida Bar and convince lawyers 
that they could come on board with- 
out ethical repercussions. 


In the U.S. today, lawyers work for ac- 
counting firms providing advice and con- 
sultation to clients in tax and business 
matters. But only in ways that the ABA 
has deemed “do not constitute the prac- 
tice of law by a layman.” In other words, 
if a layperson could provide that same 
service and not inadvertently step into 
the area of the unauthorized practice of 
law ... then so can a lawyer. The re- 
maining restriction on domestic lawyers 
working in these non-traditional entities 
include a prohibition against preparing 
legal documents, providing legal advice, 
and “holding out” as a lawyer. Even with 
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this limited scope of services, 
Pricewaterhouse Coopers and Deloitte & 
Touche already employ approximately 
2,000 lawyers domestically. 


Id. at 4. 

Finally, they had to make these 
lawyers proponents of change. 
Pressure is coming from within the pro- 
fession itself... [I]t will be people like 
the 1,000 lawyers at Ernst and Young 
that will demand the ability to deliver a 
full range of legal services and be eli- 
gible for ownership opportunities in a 
MDP. And of course, history shows us 
that the Big Five will find ways to ac- 
commodate them, just like they cur- 
rently do for engineers, investment ad- 
visors, and consultants. 


Id. at 33. 

So confident is this giant that it 
declares that the ultimate driving 
force of change for lawyers will not 
be service of the best interests of the 
public, but service of the best inter- 
ests of the lawyers financially: 
“When lawyers working in MDPs 
are allowed to advertise and trade 
on the fact that they are lawyers, the 
competitive pressure within the le- 
gal profession will drive the oppo- 
nents and proponents alike to seek 
and demand a level economic play- 
ing field.” Id. (emphasis added). 

As predicted, at the hearings be- 
fore the Commission on 
Multidisciplinary Practice, lawyers 
working for accounting firms testi- 
fied overwhelmingly in support of 
MDPs.°® 

In addition, the accountants have 
openly challenged lawyers to think 
about their own interests over that 
of the public. Think about yourself. 
Think about the bottom line. Think 
about the money: 

Will the end result be the creation of a . 
. . regulatory system [similar to accoun- 
tants]? I believe it will. Why? Because 
the same forces that have driven many 
professions and businesses to “adapt or 
die” are pressing the legal profession to 
modify and accommodate MDPs... . 
[T]he incentives are huge and the re- 
sources exist. First and foremost, the 
incentive is a piece of the roughly $100 
billion-a-year market for legal advice 


which the law firms have monopolized 
for centuries. 


Id. 

The reasons given by the account- 
ing profession at the MDP hearings, 
however, were somewhat modified. 
The approach at the hearings was 


| | 


directed more toward the public. At 
the hearings, the accountants urged 
that it was not them that was re- 
ally the driving force, it was the 
public. It’s not so much our interest 
in expanding out multibillion dollar 
buffet. It’s really the public that is 
demanding change. The public is 
demanding “one stop shopping,” 
“bundled services,” “a complete buf- 
fet” because the consolidation of le- 
gal services will create efficiency 
and that means savings—dollars— 
additions to the bottom line. 
Another theme in the accountant 
offensive carried the tag line—law- 
yers, all dressed up with no place to 
go. If you don’t capitulate voluntar- 
ily, when we win this battle either 
by change or market forces, you will 
not be prepared to compete. We will 
have the market and you will be all 
dressed up with no place to go. 
Professional service firms with their 
roots in the accounting profession are 
well positioned to offer MDP services. 
Lawyers, by virtue of their self-imposed 
restrictions, are not... . “Efforts by cor- 
porate purchasers of services to obtain 
optimal comprehensive solutions carry 
with them the real possibility that, in 
the absence of change, lawyers practic- 
ing in traditional law firms in the com- 
ing century might find themselves all 


dressed up with no place to go.” (quoting 
Steven Bennett). 


Written remarks of Treiger and 
Lipton, co-chairs, National Confer- 
ence of Lawyers and CPAs (empha- 
sis added). 

Finally, they urged, the tide of 
change is so far advanced that you 
cannot stop the momentum even if 
you try. Essentially, you will be 
crushed by the wave. Your choices 
are really quite limited: 

To address these changes and to prepare 


for the twenty-first century, the bar has 
essentially three choices: 


¢ To do nothing, in which event exter- 
nal forces will become the sole determi- 
nants; 

¢ To wage a defensive and seemingly 
selfish battle; 

¢ To recognize the tides of change and 
attempt to help shape things to come by 
working with, not against, the agents of 
change. 


See written remarks of Treiger and 
Lipton, co-chairs of National Confer- 


Squeeze Play, supra, picturing a 
bench of accountants from the Big 
Five with a lone lawyer struggling 
to stay on the edge. 

Let there be no doubt about it. The 
MDP issue did not arise out of a 
groundswell of public demand. Even 
the ABA Commission Report on 
MDPs admits this.'° The MDP issue 
was a skillfully maneuvered opera- 
tion. 


And It Almost Worked— 
Almost 

In August 1998, the ABA ap- 
pointed a commission to study the 
MDP issue. In the course of one year, 
the commission was appointed, 
studied the issue, heard 60 hours of 
testimony from 56 witnesses from 
around the world, and received writ- 
ten and oral comments from others. 
See Report at p. 1. As the accoun- 
tants predicted, the ABA study was 
driven by “urgency” due to the al- 
ready existing “tide” of change: 
What urgency exists which requires ac- 
tion at this meeting of the House? The 


ABA president has called this the most 
important issue facing the legal profes- 
sion today. Today lawyers are practic- 
ing in increasing numbers in profes- 
sional services firms in the U.S., while 
claiming that they are not delivering le- 
gal services, and abroad such firms are 
holding themselves out as delivering le- 
gal services. The legal profession must 
address these issues now to ensure that 
the public interest is served. 


See General Information Form from 
ABA at ABA website. 

The commission rushed to com- 
plete a report within one year—and 
it did. 

The report and accompanying 
documents are anything but an 
overwhelming endorsement of 
MDPs. To the contrary, the report 
carries with it a definite undertone 
of “we have no choice.” The theme is 
almost exactly as the accountants 
predicted: It’s already happening, 
we can’t stop it, we might as well 
allow it so we can control it. 
Lawyers already practice in various 
forms of such relationships outside the 


U.S. An increasing number of U.S. law- 
yers with significant practice experience 
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are leaving law firms to join organiza- 
tions such as the Big 5 accounting firms 
that provide a variety of professional 
services, and those organizations have 
also substantially stepped up their hir- 
ing of recent law school graduates. As 
those organizations expand the use of 
lawyers to design and help sell products 
for use by clients of the organization, 
additional care must be taken to assure 
that the lawyer members or employees 
of the organization are not aiding the 
unauthorized practice of law. 


Report at 1. 

One lawyer member of the MDP 
commission commented in an article 
in The National Law Journal in 
January 1999: 


In my estimate, it will be fruitless to at- 
tempt to curtail or suppress these ac- 
counting firm activities .... So what 
should the bar do? The only sensible 
answer is to compete more effectively. 
This would require many changes in the 
way that most lawyers “package and 
sell” themselves. It would also require 
us to reconsider provisions in our rules 


all. It gives an illustration of “pos- 
sible” amendments but limits its 
recommendations as follows: that 
the ABA amend the Model Rules 
“consistent with the following prin- 
ciples.” The principles describe the 
core principles which are implicated 
by such a sweeping change. It opines 
that “it is possible” to protect these 
values primarily through requiring 
members of MDPs to report to the 
highest court of the land certifying 
their promise to hold and keep these 
values just as a lawyer would. This 
promise is based on a “trust me” 
system and the penalty for violation 
is “decertication” of the MDP. The 
lawyer is responsible for the conduct 
of the nonlawyer members of the 
MDP who violate the rules and, as 
a matter of jurisdictional reality, is 
the only member within the power 
of the court for disciplinary pur- 


While this committee has been in 
existence since July of 1997, it has 
been unable to agree on the issues 

which are implicated in Florida by 

the MDP debate. 


of ethics that hamper lawyers’ competi- 
tive capability. Money is the Key.'! The 
relevant rules for reconsideration are 
those governing financial relationships 
between lawyers and other service pro- 
viders, and the rules governing imputa- 
tion of conflicts of interest. 


See G. Hazard, Lawyers and Accoun- 
tants Must Make it Work, National 
Law Journal (Jan. 11, 1999) (em- 
phasis original). 

The report raised more questions 
than answers for the Bar. The re- 
port begins with an acknowledg- 
ment of the “need to protect at all 
times the interests of clients and the 
public and the core values of the le- 
gal profession.” And it concludes 
that this is important. But it does 
not recommend a model which is 
capable of this. Indeed, the commis- 
sion does not recommend a model at 


poses. The proposal simply ignores 
jurisdictional realities and constitu- 
tionally mandated protections. 


Florida Steps In 

Of course, as all members of this 
committee know, Florida was the 
leader is stopping the tidal wave 
before it came crashing down as the 
final word on the subject by the 
ABA. The recommendation of The 
Florida Bar stated: 


RESOLVED, that the American Bar As- 
sociation make no change, addition or 
amendment to the Model Rules of Pro- 
fessional Conduct which permits a law- 
yer to offer legal services through a 
multidisciplinary practice unless and 
until additional studies demonstrate 
that such changes will further the pub- 
lic interest without sacrificing or com- 
promising lawyer independence and the 
legal profession’s tradition of loyalty. 
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It carried the day. Which brings 
us to where we are now. 

While this committee has been in 
existence since July 1997, it has 
been unable to agree on the issues 
which are implicated in Florida by 
the MDP debate. It has tried, 
heartfully. It appointed issues sub- 
committees who exchanged drafts. 
It held meetings. It debated, end- 
lessly. It wrote letters, and articles, 
and speeches. But the process, quite 
frankly, faced the danger of becom- 
ing bogged down. It is against this 
backdrop that the committee de- 
cided to appoint subcommittees to 
study the pros and the cons of the 
issue from the Florida perspective. 

The foregoing is not a criticism of 
the committee. It recognizes the 
dedication and heart of this collec- 
tion of volunteers. And more than 
this, the efforts of the committee and 
all of the debate and the process 
bringing us to this point has had 
valuable results. It revealed that the 
implications of this potential change 
are so far reaching and drastic for 
our profession and the public that 
it would be irresponsible to under- 
take such a change without clear 
and convincing evidence that the 
public and our system of justice will 
not be harmed. The con subcommit- 
tee respectfully submits that this 
brief reveals sufficient evidence of 
public harm that it would be irre- 
sponsible to vote for change in the 
face of those dangers. Sufficient evi- 
dence exists to decide that Florida 
should not be the guinea pig for 
change in the face of these substan- 
tial issues. At bottom, the advocates 
of change have not carried their bur- 
den. 


Where Do We Begin? 

Steven Covey, the national best- 
selling author of The Seven Habits 
of Highly Effective People, says that 
we must “begin with the end in 
mind.” No matter how you chose to 
package the MDP issue, it boils es- 
sentially down to the question of 
whether Rule 4-5.4 should be 
amended. This rule, as with all the 
Rules Regulating The Florida Bar, 
is a result of an order of our highest 
court. It has a longstanding and rich 


history intended to protect the most 
essential core value of our profes- 
sion—independent professional 
judgment. The Supreme Court has 
vigorously enforced its provisions 
and has intensely criticized the “di- 
sastrous results” that can occur 
when a practicing member of the 
Bar enters into a profit-making en- 
terprise with a commercial business 
which subordinates the practice of 
law to the activities of the commer- 
cial business.” See The Florida Bar 
v. James, 478 So. 2d 27 (Fla. 1985). 
The Rules Regulating The Florida 
Bar clearly define the obligations of 
the Board of Governors when con- 
sidering any rule amendment: 
The board of governors shall review pro- 
posed amendments by referral of the 
proposal to an appropriate committee 
thereof for substantive review. After sub- 
stantive review, an appropriate commit- 
tee of the board shall review the proposal 


for consistency with these rules and the 
policies of The Florida Bar. 


Although only the philosophical 
concept of an amendment has been 
suggested, this rule will ultimately 
determine the duties of the Board if 
and when such a proposal is made. 


Policies of The Florida Bar 

The Rules Regulating The Florida 
Bar direct that the purpose of The 
Florida Bar shall be: 

¢ To inculcate in its members the 
principles of duty and service to the 
public, 

To improve the administration 
of justice, 

e And to advance the science of ju- 
risprudence. 

See Rule 1-2, Rules Regulating The 
Florida Bar. 

At no time in history has The 
Florida Bar been more dedicated to 
the importance of independence and 
public trust. Indeed, in May 1990, 
The Florida Bar adopted one of its 
most sweeping pronouncements in- 
tended to recapture the public trust 
in our system of justice—The Ide- 
als and Goals of Professionalism. 
This statement by the Board of Gov- 
ernors provides that “a lawyer 
should counsel and encourage other 
lawyers to abide by these ideals of 
professionalism” which include: 


contributing one’s skill, knowledge and 


influence as a lawyer to further the 
profession’s commitment to serving oth- 
ers and to promoting the public good, 
including efforts to provide all persons, 
regardless of their means or popularity 
of their causes, with access to the law 
and the judicial system. 


So important is the principle of 

independence to the public’s confi- 
dence in our system, that the Board 
of Governors has articulated the 
ideal related to this principle as fol- 
lows: 
Ideal: A lawyer should exercise indepen- 
dent judgment and should not be gov- 
erned by a client’s ill will or deceit. Goals: 
A lawyer should counsel the client or 
prospective client, even with respect to 
a meritorious claim or defense, concern- 
ing the public and private burdens of 
pursuing the claim as compared with the 
benefits to be achieved. . . . 


Id. 

Professionalism and instilling the 
trust of the public in our system has 
become the mission of most of the 
Bar presidents of the last 10 years. 
This term, an all-out publicity cam- 
paign has started in this direction. 
Even the logo of The Florida Bar has 


changed to include the promotion of 
professionalism, the pursuit of jus- 
tice, and the protection of rights. 
Never in history has The Florida 
Bar been more dedicated to the pro- 
fessional aspect of our business ex- 
istence. It is in this context that this 
problem must be addressed. 


Consistency With Rules 
Regulating The Florida Bar 
Even proponents of change admit 
that any change to Rule 4-5.4 will 
have far-reaching implications on 
other core values within the rules 
and on the administration and con- 
tinuation of those rules as drafted. 
The following is an analysis of these 
core values in the context of the 
Rules Regulating The Florida Bar. 
As our mandate suggests, no analy- 
sis is complete without an eye to- 
ward consistency with these rules. 


A Lawyer’s Duty of 
Confidentiality 

The MDP model has been built on 
an underlying assumption that the 
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bundling of services creates effi- 
ciency and efficiency creates sav- 
ings. Part of this efficiency and sav- 
ings is found in the notion that 
clients can simply walk down the 
hall from one professional to the 
next. The client will have economy 
through the ability to speak with 
multiple professionals at once and 
there will be a reduction in “up to 
speed time” or knowledge of various 
aspects of the client’s problem. In 
the context of any other profession, 
this may be wise, efficient, and even 
advisable. In the context of the le- 
gal profession, it is not possible 
without substantially threatening 
the protections afforded by the at- 
torney client privilege and duties of 
confidentiality. 

In three distinct areas, the law 
takes special care to encourage such 
a free flow of information that chal- 
lenges to the confidentiality of that 
information are fiercely resisted. 
This is because certain elemental 
societal functions would be threat- 
ened by anything less than complete 
honesty. 

The priest-penitent privilege recognizes 
the human need to disclose to a spiri- 
tual counselor, in total and absolute con- 
fidence, what are believed to be flawed 
acts or thoughts and to receive priestly 
consolation and guidance in return. The 
lawyer-client privilege rests on the need 
for the advocate and counselor to know 
all that relates to the client’s reasons for 
seeking representation if the profes- 
sional mission is to be carried out. Simi- 
larly, the physician must know all that 
a patient can articulate in order to iden- 
tify and to treat disease; barriers to full 


disclosure would impair diagnosis and 
treatment. 


In the words of the U.S. Supreme 
Court, “These privileges are rooted 
in the imperative need for confi- 
dence and trust.” Trammel v. United 
States, 445 U.S. 40, 51 (1980). 

The principle of lawyer-client con- 
fidentiality is given effect in two re- 
lated bodies of law, the attorney cli- 
ent privilege (which includes the 
work product doctrine) in the law of 
evidence and the rule of confidenti- 
ality established in professional 
rules of ethics. Both have ancient 
roots and predate any formal rule 
enactments: 


The principle of lawyer-client confiden- 


tiality is a cornerstone of legal ethics and 
has ancient roots. The attorney client 
privilege . . . was already established at 
the time of reign of Elizabeth I in En- 
gland .... The origin of the legal duty 
to preserve secrets, as distinct from the 
evidentiary privilege, has been traced 
back at least as far as the mid-19th cen- 
tury in England .. . . The lawyer’s obli- 
gation of confidentiality also draws from 
the common law of agency, which gov- 
erns obligations arising from fiduciary 
relationships generally ....An agent is 
prohibited from disclosing or using in- 
formation revealed in confidence by the 
principal or acquired by the agent in the 
course of the agency, relating to the prin- 
cipal or to matters which the agent has 
been employed . . . . This rule governs 
lawyers as well as agents. 


ABA/BNA Lawyers’ Manual on Pro- 
fessional Conduct, 55:301-302. See 
also Keir v. State, 11 So. 2d 886 (Fla. 
1943) (Florida has long recognized 
and enforced the common law doc- 
trines). 

The lawyer’s ethical obligation to 
protect these confidences appears in 
two places. First, as a condition to 
licensure, every member of The 
Florida Bar must swear to the Oath 
of Admission to The Florida Bar 
which states: 

The general principles which should ever 
control the lawyer in the practice of the 
legal profession are clearly set forth in 
the following oath of admission to the 
Bar, which the lawyer is sworn on ad- 
mission to obey and for the willful viola- 
tion to which disbarment may be had. . 
. I do solemnly swear: . . . I will main- 
tain the confidence and preserve invio- 


late the secrets of my clients . . . so help 
me God. 


Second, Rule 4-1.6 of the Rules 

Regulating The Florida Bar pro- 
vides: 
A lawyer shall not reveal information 
relating to representation of a client ex- 
cept as stated in subdivisions (b), (c) and 
(d), unless the client consents after dis- 
closure to the client. 


This rule of confidentiality applies 
not merely to matters communi- 
cated in confidence by the client but 
also to all information relating to the 
representation, whatever its source. 
See Comment. As the comment sug- 
gests, the entire system of justice is 
dependent on confidence by the pub- 
lic in providing all information re- 
lated to a legal matter. A lawyer is 
part of that system and cannot up- 
hold the law without complete and 
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accurate information. 


The lawyer is part of a judicial sys- 
tem charged with upholding the law. 

The observance of the ethical obliga- 
tion of a lawyer to hold inviolate confi- 
dential information of the client not only 
facilitates the full development of facts 
essential to proper representation of the 
client but encourages people to seek 
early legal assistance. 

A fundamental principle in the cli- 
ent-lawyer relationship is that the law- 
yer maintain confidentiality of informa- 
tion relating to the representation. The 
client is thereby encouraged to commu- 
nicate fully and frankly with the lawyer 
even as to embarrassing or legally dam- 
aging subject matter. 


Comment, Rule 4-1.6. 

“The attorney client privilege is in 
fact the oldest confidential commu- 
nications privilege known in the 
common law. It is therefore not only 
an interest long recognized by soci- 
ety but also one traditionally 
deemed worthy of maximum legal 
protection.” American Tobacco Co. v. 
State, 697 So. 2d 1249 (Fla. 4th DCA 
1997). The relative certainty and 
predictability of this protection is 
essential to the public’s confidence 
in the legal system. 

But if the purpose of the attorney-client 
privilege is to be served, the attorney and 
client must be able to predict with some 
degree of certainty whether particular 
discussions will be protected. An uncer- 
tain privilege, or one which purports to 
be certain but results in widely varying 


applications by the courts, is little bet- 
ter than no privilege at all. 


Upjohn Co. v. U.S., 449 U.S. 383 
(1981). 

The MDP proponents admit that 
there will be an impact on client con- 
fidentiality. Combined services, by 
definition, will implicate combined 
discussions, sharing of documents, 
etc. But, they contend, this impact 
can be minimized by mandatory dis- 
closures by lawyers to clients that 
certain conversations may not be 
protected by the duty of confidenti- 
ality. See Report at 3. They further 
argue that the issues can be resolved 
through screening devices. 

In addition, it may be necessary for an 
MDP to implement special procedures to 
protect confidential information such as 
building firewalls in the firm’s computer 
information system, restricting access to 
client files by the use of special pass- 


words, and physically separating the 
lawyers and their non-lawyer assistants, 


paralegals, and secretaries from other 
service units within the MDP. 


See Proposed Comment 3 to Model 
5.8 in Appendix to Report. Ironi- 
cally, this defeats the alleged justi- 
fication of MDPs: efficiency which 
leads to savings. 

At least one observer notes, “Un- 
der existing case law, the ABA 
commission’s multidisciplinary pro- 
posal would increase the costs of as- 
serting the privilege.” See Paul Rice, 
Perils of the Law-Plus Firm, Miami 
Daily Business Review, June 25, 
1999, (emphasis added). Rice ana- 
lyzes each element of proof in a 
privilege assertion. In a law firm 
setting, each of these elements is 
either easy to prove given the mini- 
mal number of nonlegal profession- 
als exposed to the information or are 
presumed because of the way a law 
firm setting is known to exist. When 
the lawyer is providing legal and 
nonlegal advice or is in a setting 
where others provide such, the 
analysis will be more akin to an in- 
house counsel analysis. Each com- 
munication must be shown to have 
been for legal advice and not busi- 
ness advice. While the author does 
not cite it, this is the heightened 
standard which was articulated by 
the Florida Supreme Court in 
Deason. 

The complications which are 
caused by mixing business advice 
with legal advice are demonstrated 
aptly in Southern Bell Telephone 
and Telegraph Company v. Deason, 
632 So. 2d 1377 (Fla. 1994). In 
Deason, in house counsel for South- 
ern Bell conducted an internal re- 
view of alleged illegal behavior. The 
documents were touched, read, and 
used for a myriad of purposes which 
related to Southern Bell’s business. 
The Public Service Commission 
sought discovery of these docu- 
ments. The Florida Supreme Court 
reviewed an administrative order 
compelling production on the basis 
that they were used in connection 
with ordinary business purposes and 
not solely for legal purposes. The 
Supreme Court noted that the “line 
between law-related communica- 
tions and business communications 
[was] particularly blurry.” It then 


analyzed the complications caused 
by the mixing of business advice 
with legal advice and outlined a 
heightened standard for upholding 
the attorney client privilege in the 
corporate context. 

[A] corporation relies on its attorney for 
business advice more than the natural 
person. Thus, it is likely that the “zone 
of silence” will be enlarged by virtue of 
the corporation’s continual contact with 
its legal counsel ... . [C]laims of the 
privilege in the corporate context will be 
subjected to a heightened level of scru- 
tiny. 

The five-part test attempts to 
separate the world of business from 
the world of law and limits the pro- 
tection to latter with possible waiver 
if the information is disseminated 
beyond those with a need to know. 
Much of the information was 
deemed unprotected because of the 
overlap. The combination of busi- 
ness and legal advice in the context 
of MDPs will be even more extreme. 
Unlike an in-house lawyer who 
serves one client, an MDP lawyer 
will serve many. In the words of the 


U.S. Supreme Court, this arrange- 
ment will threaten the certainty 
which is essential to the function of 
the system. See Upjohn, 449 US. 
383. 

Conjecture about whether clients 
will in fact be inclined to withhold 
information because of fear of 
waiver should be viewed with cau- 
tion. In the U.S. Supreme Court’s 
most recent analysis of the privilege, 
the high Court refused to retreat 
from the long standing policies 
which underlie the privilege and 
rejected any speculation about how 
client disclosure may or may not be 
affected if protections were reduced. 
Swidler & Berlin v. U.S., 118 S. Ct.. 
2081 (1998). In Swidler, the Court 
held that the privilege survives the 
death of the client: 

Knowing that communications will re- 
main confidential even after death en- 
courages the client to communicate fully 
and frankly with counsel . . . . Clients 
may be concerned about reputation, civil 
liability, or possible harm to friends or 


family. Posthumous disclosure of such 
communications may be feared as dis- 
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closure during the client’s lifetime . .. . 
[T]he loss of evidence admittedly caused 
by the privilege is justified in part by the 
fact that without the privilege, the cli- 
ent may not have made such communi- 
cations in the first place . . . . Without 
assurances of the privilege’s posthumous 
application, the client may very well not 
have made disclosures to his attorney at 
all, so the loss of evidence is more ap- 
parent than real. 


The Court rejected the argument 

that there would be no harm in one 
limited exception in a criminal con- 
text because the limited times the 
issue would arise would likely re- 
duce the impediment to the free flow 
of information. 
A “no harm in one more exception” ra- 
tionale could contribute to the general 
erosion of the privilege, without refer- 
ence to common law principles or “rea- 
son and experience.” . . . . While argu- 
ments against survival of the privilege 
are by no means frivolous, they are based 
in large part on speculation—thoughtful 
speculation, but speculation nonethe- 
less—as to whether posthumous termi- 
nation of the privilege would diminish a 
client’s willingness to confide in an at- 
torney. 


At least one more compelling rea- 
son remains to reject this possible 
encroachment on these core val- 
ues—and that is the affirmative dis- 
closure obligations of various profes- 
sions. More compelling than the 
affirmative obligation to remain si- 
lent is the affirmative obligation to 
disclose and the limitations on that 
obligation for lawyers compared to 
all other professionals. The ABA and 
other bar associations have dedi- 
cated great time and effort compar- 
ing the AICPA rules on confidenti- 
ality and a lawyer’s obligations in 
this regard.” But this is not an is- 
sue about accountants. This is an 
issue about the combination of law- 
yers and any other nonlawyer that 
wishes to combine. This conceivably 
could include anything from a used 
car salesperson to an emergency 
room physician, to a clinical psy- 
chologist.’* Little attention is given 
to the myriad other business per- 
sons which may combine with a law- 
yer if MDPs were permitted. Indeed, 
most of the business interests which 
may conceivably combine with a law 
firm have no confidentiality restric- 
tions whatsoever. To the extent that 
others have such restrictions, or af- 


firmative disclosure obligations, the 
ability to chart and graph the pos- 
sible conflicts and inconsistencies 
would be impossible. 

The ramifications to the public of 
the erosion of confidentiality is sim- 
ply too severe to justify change for 
the sake of the bottom line. 


A Lawyer’s Duty of 
Competence and Loyalty 

Equality before the law is a basic 
ideal of American civilization and, 
indeed, of civilization itself. Despite 
de facto inequality of intelligence, 
education, experience, wealth and 
character, the ideal of the rule of law 
is de jure equality, that all are en- 
titled to equal treatment before the 
law. 

A society’s legal system which re- 
flects the society itself and the 
American legal system, founded on 
the notion of individual rights and 
procedural fairness, is complex. An 
understanding of the legal system 
requires extensive specialized edu- 
cation and years of practice. Those 
who have achieved minimum levels 
of the expertise necessary to advise 
the public on legal matters and who 
meet minimum standards of con- 
duct and good character are admit- 
ted to the practice of law. Only then 
is an individual deemed a lawyer. 
And even this threshold acceptance 
is conditioned on continuing obliga- 
tions to maintain a level of exper- 
tise and competence worthy to 
qualify one as a public advisor on 
the law. 

While there may be wide dispari- 
ties of ability among lawyers, the 
establishment of minimum stan- 
dards of education and character 
assures the public of at least a ba- 
sic level of competency and trust- 
worthiness. It is this basic compe- 
tency which assures de jure equality 
before the law. It is lawyers who 
help even the odds. 

Lawyers protect client’s rights. 
Loyalty is axiomatic to the lawyer’s 
duty of protecting the client’s rights. 
The unique relationship between a 
lawyer and a client is perhaps the 
ultimate fiduciary relationship and 
loyalty is at the heart of that rela- 
tionship. 
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While a lawyer is rarely obli- 
gated to accept a client’s cause, 
once accepted, the lawyer’s loyalty 
is defined. It is to that client and 
that client’s cause, within the 
bounds of the law. The function of 
the system would surely falter if 
clients feared that the fiduciary 
entrusted with their cause could 
later accept benefits and burdens 
which advanced the lawyer’s or 
others’ interests over the client’s. 
So important is the public’s trust 
in that unwavering loyalty, that 
the law imposes restrictions de- 
signed to limit the circumstances 
which are more likely than not to 
interfere with the lawyer’s ability 
to place the client over the lawyer’s 
own interests or the interests of 
others. 

Nowhere in the rules is this duty 
more prominent than in Rule 4-1.7 
prohibiting conflicts of interest. This 
rule prohibits both the representa- 
tion of a client with interests ad- 
verse to another client and it pro- 
hibits representation of a client if 
that representation will be limited 
by the lawyer’s responsibilities to 
another client, a third person, or the 
lawyer’s own interests. 

The comment to Rule 4-1.7 illus- 
trates the meaning and purpose of 
the rule in terms of loyalty: 

Loyalty to a Client 

Loyalty is an essential element in the 
lawyer’s relationship to a client. 

Loyalty to a client is also impaired 
when a lawyer cannot consider, recom- 
mend, or carry out an appropriate course 
of action for the client because of the 
lawyer’s other responsibilities or inter- 
ests. 

The critical questions are the likeli- 
hood that a conflict will eventuate and, 
if it does, whether it will materially in- 
terfere with the lawyer’s independent 
professional judgment in considering 
alternatives or foreclose courses of ac- 


tion that reasonably should be pursued 
on behalf of the client. 


Thus, the duties of loyalty and 
independence are inextricably inter- 
twined. The lawyer must maintain 
an undivided loyalty to the client to 
enable the lawyer to exercise the 
lawyer’s independent professional 
judgment. Conversely, the lawyer’s 
ability to practice in an environment 
of independence makes loyalty pos- 
sible. 


Limitations Caused by 
Duties to Other Clients 

Without express and informed cli- 
ent consent, a lawyer may not ac- 
cept a representation directly ad- 
verse to a current client. Even with 
the consent of both parties, the law- 
yer may not do so if it is unreason- 
able to believe that the new repre- 
sentation will not adversely affect 
the lawyer’s responsibilities to the 
first client. Rule 4-1.7. Appearing on 
both sides of the same transaction 
inevitably presents an unwaivable 
conflict for the lawyer. See Com- 
ment, Rule 4-1.7. So important is 
this duty to the public’s confidence 
in our system, that it is imputed to 
members of the organization in 
which the lawyer practices. See Rule 
4-1.10. The duty survives the termi- 
nation of the representation and 
prohibits the lawyer from taking on 
interests adverse to the former cli- 
ent in the same or substantially re- 
lated matter. See Rule 4-1.9. As the 
comments to these rules suggest, no 
reasonable person would truthfully 
confide in their lawyer about an ad- 
versary if that adversary could later 
obtain the lawyer’s unwavering duty 
of loyalty in the same matter. 

While other business organiza- 
tions permit the use of screening 
devices to allow the business to 
profit from work for and against a 
client, or do not require screening 
at all,‘ the legal profession has 
found the potential impact on the 
public confidence in the system too 
great to allow such a profit over duty 
exception to exist. Rule 4-1.7 does 
not recognize or permit screening to 
cure this type of conflict. Even vol- 
untary screening of the most impen- 
etrable force will not save a lawyer 
from disqualification in these cir- 
cumstances. Edward J. DeBartolo 
Corp. v. Petrin, 516 So. 2d 6 (Fla. 
5th DCA 1987). No amount of profit 
is more important than the public’s 
perception that the lawyer can func- 
tion within his duties of loyalty and 
confidentiality. 

Indeed, the limited area where the 
court has made exception to this rule 
reflects just this premise. The rec- 
ognition of screening devices, or 
“Chinese walls” as they are known, 


appears in the rules in the context 
of transition from public to private 
employment. Rule Regulating The 
Florida Bar 4-1.11. The comments 
to the rules make it clear that the 
limited exception is made to encour- 
age public service, not to protect 
profit. 

[T]he rules governing lawyers presently 
or formerly employed by a government 
agency should not be so restrictive as to 
inhibit transfer of employment to and 
from the government. The government 
has a legitimate need to attract quali- 
fied lawyers as well as to maintain high 
ethical standards. The provisions for 
screening and waiver are necessary to 
prevent the disqualification rule from 


imposing too severe a deterrent against 
entering public service. 


Accordingly, where such a transi- 
tion is made, three requirements 
exist: A Chinese wall must be 
erected; no portion of the fee from 
the overlapping representation 
must be directly apportioned to the 
screened lawyer; and written notice 
must be given to the government to 
enable it to marshal strict compli- 
ance with the rule. The Supreme 
Court did not chose to extend such 
an exception in the context of pri- 
vate employment and courts have 
refused to extend it. Edward J. 
DeBartolo Corp. v. Petrin, 516 So. 2d 
6 (Fla. 5th DCA 1987). 

Even in contexts where Chinese 
walls have been allowed or used, 
they have been subject to heavy 
criticism. See written remarks of 
William Hannay, chair, Section of 
International Law and Practice 
(“there is no Chinese wall that a 
grapevine cannot climb over”). See 
also testimony of Sydney Cone (dis- 
cussing the arrogance and 
unworkability of a “trust me” rule 
over a rule subject to independent 
safeguards for the client). 


Limitations Caused by 
Duties to the Lawyer 

Perhaps the most important limi- 
tation imposed upon a lawyer is the 
duty to put his or her client’s inter- 
ests above his or her own financial 
and other interests. Above all, the 
prohibition on fee sharing and part- 
nerships with nonlawyers recog- 
nizes the natural human instinct to 
protect self over others—particu- 


larly others not related by blood or 
marriage but by the mere payment 
of money for service. No lawyer can 
serve two masters and to suggest 
otherwise is to fly in the face of the 
human experience. The fee splitting 
prohibitions recognize this by mini- 
mizing the number of situations in 
which lawyers are motivated by 
their own economic incentives 
rather than by their client’s best 
interests. Lawline v. American Bar 
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Association, 956 F.2d 1378 (7th Cir. 
1992), cert. denied, 510 U.S. 992 
(1993). 

Maintenance of this loyalty is rec- 
ognized repeatedly in the rules and 
elsewhere. 

e The lawyer’s own interests 
should not be permitted to have ad- 
verse effect on representation of a 
client. —See Comment, Rule 4-1.7. 

e [A] lawyer’s need for income 
should not lead the lawyer to under- 
take matters that cannot be handled 
competently and at a reasonable fee 

. Id. 

e A lawyer may not allow related 
business interests to affect repre- 
sentation, for example, by referring 
clients to an enterprise in which the 
lawyer has an undisclosed interest. 
Id. 

e I will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless and op- 
pressed, or delay anyone’s cause for 
lucre or malice. So help me God. — 
Oath of Admission to The Florida 
Bar. 

e I will exercise independent judg- 
ment... .—Creed of Professional- 
ism. 

e A lawyer should exercise inde- 
pendent judgment . .—Ideals and 
Goals of Professionalism, adopted by 
Board of Governors of The Florida 
Bar, May 16, 1990. 

A financial interest in a lawyer’s 
billing or financial control over a 
lawyer’s practice by a nonlawyer 
would give such nonlawyer the eco- 
nomic power to compromise the 
lawyer’s professional obligations of 
undivided loyalty to the client and 
freedom of exercise of the lawyer’s 
professional independence of judg- 
ment. While modern culture holds 
that virtually anything can be 
made a “commodity” that can be 
bundled, consolidated and resold, 
neither loyalty nor any other vir- 
tue can be made a commodity. It’s 
not all about money. The attorney/ 
client relationship, the very prac- 
tice of law, is grounded on the vir- 
tue of loyalty and any business 
organization where fees for legal 
services are shared with 
nonlawyers will destroy that vir- 
tue. 


Regulation of Legal 
Profession and Adverse 
Effects on Independence 

The proponents of MDPs admit 
that there are regulatory implica- 
tions on any scheme which affirma- 
tively co-mingles the practice of law 
with the practice of other profes- 
sions. Indeed, some of the propo- 
nents at the ABA level even went so 
far as suggesting that a “super-regu- 
lator” may ultimately be required to 
adequately monitor these newly cre- 
ated entities. Clearly the theme of 
the comments, report, and testi- 
mony are that only lawyers in MDPs 
can be regulated by the state’s high- 
est court, this leaves much room for 
abuse, and the model appended by 
the ABA commission to the report 
gives a minimum possible solution 
which is not complete if these things 
take hold. The system would be 
based on a “trust me” reporting 
scheme that depends almost en- 
tirely on the organization itself and 
puts the burden of compliance and 
discipline on the lawyer members. 
How great for public confidence in 
the justice system! There is no real 
enforcement ability because there is 
no disciplinary jurisdiction over 
nonlawyers. The primary long term 
solution discussed by many propo- 
nents involves a revamping of the 
current system regulating lawyers 
and replacing it with either a glo- 
bal regulator (Department of Busi- 
ness and Professional Regulation) or 
a newly created regulator. 

This issue has radical implica- 
tions for the public. First, it impacts 
a separation of powers doctrine that 
has deep meaning in the adminis- 
tration of justice. Quoting one of our 
most well respected jurists: 

We must never lose our independence 
or permit incursions into it. The danger 
is clearly present; an independent judi- 


ciary without an independent bar is like 
a scabbard without a sword. 


Comments by Judge William M. 
Hoeveler, senior district judge, U.S. 
District Court, Southern District of 
Florida to ABOTA on Professionalism. 


A Rich History 
Every civilization that has em- 
braced the notion of lawyers as ad- 
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vocates of client’s rights has likewise 
embraced the necessity of the regu- 
lation of lawyers. Traditionally, ad- 
mission to the Bar was literally the 
permission granted by a sitting 
court for an individual to cross the 
bar of justice and argue before the 
bench of sitting judges. A person so 
admitted who thereafter did not live 
up to the required societal standards 
was disbarred and that permission 
was withdrawn. Today, constitu- 
tionally, that duty lies exclusively 
with the Florida Supreme Court. 
Fla. Const. Art. V, §15. 

Earlier in this century, Florida 
lawyers had no mandatory organi- 
zation. In the 1930s, it was first pro- 
posed that all lawyers, upon admis- 
sion to practice, be required to be 
members of the state Bar system. 
The Supreme Court initially re- 
jected this proposal. But in 1947, 
Bar leaders once again approached 
the court to ask for compulsory 
membership requirements. Those 
Bar leaders argued that only 
through an integrated organization 
of all Florida lawyers could lawyers 
receive uniform education on 
changes in Florida law and court 
procedures. An integrated Bar 
would also pave the way for a uni- 
form discipline system, capable of 
weeding out unethical lawyers and 
assuring the public that only lawyers 
with high standards would be al- 
lowed to practice law. In the sum- 
mer of 1949, the Florida Supreme 
Court told Bar leaders to form an 
integrated Bar. Since then, all law- 
yers who practice in Florida must 
be members of The Florida Bar. 

We cherish our independent judi- 
ciary, a hallmark of our legal sys- 
tem. The judiciary balances and, 
where necessary, checks the power 
of the other two branches. Judges 
are necessarily protected from the 
influence of partisan politics in or- 
der to render decisions based on the 
law, rather than on popular opinion. 
The Florida Bar has long main- 
tained that Florida’s separation of 
powers doctrine precludes legisla- 
tive entry into lawyer regulation. 
Rather, regulation of the legal profes- 
sion is a unique and proper power of 
the courts in the exclusive exercise of 


the Supreme Court’s judicial function, 
under Fla. Const. Art. V, §15. 
However, regulation of The 
Florida Bar by the Supreme Court 
has regularly come under attack. 
Proposals are made to place disci- 
plinary regulation of lawyers under 
the executive branch or to subject 
the practice of law to legislative con- 
trol. For example, an effort to have 
the legal profession regulated by the 
Department of Professional Regula- 
tion went before the Florida House 
of Representatives for the first time 
in 1984. (The measure failed by a 
close vote, 62-51.) In 1993, a bill was 
proposed to provide that admission 
of persons to practice law and disci- 
pline of persons admitted should be 
pursuant to general law rather than 
by exclusive jurisdiction of the Su- 
preme Court. Similar measures, all 
calling for the restructure of regu- 
lation of Florida lawyers, were pro- 
posed in each subsequent legislative 
session, from 1994 through 1999. 
The Florida Bar has responded 
that lawyers are members of the ju- 
dicial branch in a real sense. They 
are “officers of the court.” Their du- 
ties, which extend beyond represent- 
ing a client’s best interest, include 
duties to the system of justice itself. 
Regulation of the Bar and the prac- 
tice of law is unlike regulation of any 
other profession because the court’s 
functions are inextricably inter- 
twined with the practice of law. Law- 
yers’ conduct, therefore, is subject to 
special and stringent regulatory 
supervision because what lawyers 
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do is an integral element of the ju- 
dicial process. As the Florida Su- 
preme Court asserted when it uni- 
fied the former Florida State Bar: 
“It is hardly necessary to assert that 
the bar has responsibility to the 
public that is unique and different 
in degree from that exacted from the 
members of other professions.” Peti- 
tion of Florida State Bar Associa- 
tion, 40 So. 2d 902, 908 (Fla. 1949). 

The preamble to our Rules of Pro- 
fessional Conduct expressly affirms 
the importance of this commitment: 


Lawyers are officers of the court and 
they are responsible to the judiciary for 
the propriety of their professional activi- 
ties. Within that context, the legal pro- 
fession has been granted powers of self- 
government. Self-regulation helps 
maintain the legal profession’s indepen- 
dence from undue government domina- 
tion. An independent legal profession is 
an important force in preserving govern- 
ment under law, for abuse of legal au- 
thority is more readily challenged by a 
profession whose members are not de- 
pendent on the executive and legislative 
branches of government for the right to 
practice. Supervision by an independent 
judiciary, and conformity with the rules 
the judiciary adopts for the profession, 
assures both independence and respon- 
sibility. 

Thus, every lawyer is responsible for 
observance of the Rules of Professional 
Conduct. A lawyer should also aid in se- 
curing their observance by other law- 
yers. Neglect of these responsibilities 
compromises the independence of the 
profession and the public interest that 
it serves. 


The Tallahassee Democrat elo- 
quently communicated the same 
idea in a different way during one of 
the legislative attacks on regulation 


of the legal profession, April 8, 1988: 
There is no doubt that lawyers are a 
unique group, charged as officers of the 
court with a higher calling—the stew- 
ardship of our justice system—and that 
there are valid reasons for that status. 
The Bar, supervised by the Supreme 
Court, does a better job of regulating its 
fraternity than DPR does of policing any 
of the other professions, and there is no 
good reason to change that unique sta- 
tus .... This extraordinary power of 
self regulation requires an equally ex- 
traordinary sense of public responsibil- 
ity and... restraint. Or it will surely 
one day be lost. And both the profession 
and the public would be the worse for 
that. 

The inevitable conclusion of a 
mixed business entity will be the 
need for a different regulatory 
scheme. Unless and until the Con- 
stitution of the State of Florida is 
radically amended to grant the 
Florida Supreme Court sweeping 
new powers to regulate nonlawyers, 
any change to the Rules of Profes- 
sional Conduct permitting the split- 
ting of fees for legal services with 
nonlawyers will effectively strip the 
Florida Supreme Court of its consti- 
tutional mandate to regulate the 
practice of law. The separation of 
powers so integral to the function of 
our system will be seriously threat- 
ened thereby harming the public. In 
the words of Judge William 
Hoeveler, “the scabbard will have no 
sword.” 


What Is the Relevant 
Inquiry? 

Much of the MDP debate has cen- 
tered around the concept that MDPs 
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are already operating and that we 
will not be able to stop them so we 
might as well join them and regu- 
late it as much as we can. The pur- 
ported “support” for this conclusion 
is mixed. Some opine that the ac- 
counting profession has billions be- 
hind its offensive and would crush 
any bar association daring to chal- 
lenge their public proclamations 
that the lawyers in their doors are 
not technically “practicing law.” 
Some believe that other Bar asso- 
ciations have not pursued the ac- 
counting profession to conclusion in 
this context because the Bar did not 
have the resources to fight the fight. 
Others believe that the UPL laws 
will not be sufficient to stop the be- 
havior because the facts are so in- 
capable of independent verification 
and big business wants to add to the 
bottom line by consolidating service. 
Some believe that at least some seg- 
ment of the public will endorse this 
and, therefore, the public harm ele- 
ment will be difficult to prove. Oth- 
ers simply focus on the potential 
adverse financial impact on lawyers 
and run for solutions before consid- 
ering the consequences. 

A quote from Florida Bar v. 
Murrell, 74 So. 2d 221 (Fla. 1954) is 
poignant in response: 

Chief Justice Stacy epitomized the es- 
sential quality of an upright lawyer to 
be that which “expresses itself, not in 
negatives nor in following the line of 
least resistance, but quite often in the 
will to do the unpleasant thing if it is 
right, and the resolve not to do the pleas- 
ant thing if it is wrong.” 

Citing In re Farmer, 191 N.C. 235, 
131 S.E. 661, 663. 

If the conclusion of the Bar is that 
the public will be harmed by such a 
change,’ which we believe this brief 
clearly reveals, it is duty bound to 
do the right thing, regardless of the 
obstacles which stand in the way, 
regardless of the chance of success 
in the long run and regardless of 
impact to the bottom line of lawyers. 
No cause in recent history has made 
a more blatant attempt to elevate 
money over the public interest.’ The 
fact that the financial impact most 
likely to be made is on the pocket 
books of lawyers places our motives 
at the center of public scrutiny. And 


our duty to do the right thing is 
heightened in this environment. 


UPL Implications 

As Edith Osman, president of The 

Florida Bar, so aptly noted in pre- 
senting The Florida Bar’s recom- 
mendation to the ABA Commission 
on Multidisciplinary Practice: No 
analysis would be complete without 
consideration of the UPL implica- 
tions. The UPL implications are ac- 
cordingly analyzed below. 
e The Public Will Be Harmed if 
Nonlawyers Who Are Neither Li- 
censed nor Regulated Participate in 
Giving Legal Advice. 

What is the “practice of law”? 
Since the seminal case of State ex 
rel. Florida Bar v. Sperry, 140 So. 
2d 587 (Fla. 1962), the Florida Su- 
preme Court has recognized that 
protecting the public and reducing 
the financial loss that individuals 
suffer at the hands of unlicensed 
practitioners remain the primary 
rationales for prohibiting the unli- 
censed practice of law. See The 
Florida Bar re Amendments to Rules 
Regulating The Florida Bar, 685 So. 
2d 1203 (Fla. 1996). 

In Sperry, the court recognized 
that: 

The reason for prohibiting the practice 
of law by those who have not been ex- 
amined and found qualified to practice 
is frequently misunderstood. It is not 
done to aid or protect the members of 
the legal profession either in creating or 
maintaining a monopoly or closed shop. 
It is done to protect the public from be- 
ing advised and represented in legal 
matters by unqualified persons over 
whom the judicial department can exer- 
cise little, if any, control in the matter 
of infractions of the code of conduct 


which, in the public interest, lawyers are 
bound to observe. 


Id. at 595. 

The Sperry court also provided 
comprehensive guidelines to deter- 
mine what activities constitute the 
practice of law. It determined that 
practicing law includes not only ser- 
vices in representing another before 
the courts, but also giving legal ad- 
vice and counsel to others as to their 
rights and obligations under the law 
and preparing legal instruments, by 
which rights are either obtained, 
secured or given away. Sperry at 
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591. The court said it was safe to 
follow the rule that: 

{I]f the giving of such advice and perfor- 
mance of such services affect important 
rights of a person under the law, and if 
the reasonable protection of the rights 
and property of those advised and served 
requires that the persons giving such 
advice possess legal skill and a knowl- 
edge of the law greater than that pos- 
sessed by the average citizen, then the 
giving of such advice and the perfor- 
mance of such services by one for another 
as a course of conduct constitute the 
practice of law. 


Id. 

Since Sperry, the Supreme Court 
has had many occasions to consider 
whether various activities, when 
performed by nonlawyers, constitute 
the practice of law. The court has 
consistently been guided by twin 
pole stars—whether the activity pro- 
motes public access and whether it 
either actually or potentially causes 
public harm. 

In In re: The Florida Bar, 215 So. 
2d 613 (Fla. 1968), the court deter- 
mined that certain activities, when 
performed by a securities broker, 
constituted the unauthorized prac- 
tice of law. These activities included 
legal advice given concerning the 
application, preparation, advisabil- 
ity, or quality of any legal instru- 
ment, document, or form in connec- 
tion with the disposition of property, 
either inter vivos or upon death. 

Distinguishing the preparation of 
living trusts from the preparation 
of pension plans, the court held that 
nonlawyer companies selling living 
trusts were engaging in the unli- 
censed practice of law, and that the 
public was either actually being 
harmed or had the potential of be- 
ing harmed, in The Florida Bar Re: 
Advisory Opinion—Nonlawyer 
Preparation of Living Trusts, 613 So. 
2d 426 (Fla. 1992) (emphasis 
added). The court reasoned that 
practice in the pension area was 
before administrative agencies by 
authorized professionals, and thus 
the public was afforded protection 
through federal regulation and li- 
censing. However, nonlawyer sellers 
and drafters of living trusts were not 
held accountable to any governmen- 
tal agency or body. The court fur- 
ther noted in its opinion the conflict 
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of interest present when a lawyer 
was employed by a corporation sell- 
ing the living trust, rather than by 
the client. In that event, the court 
said that a lawyer who assembled, 
reviewed, executed, and funded a liv- 
ing trust document should be an in- 
dependent counsel paid by the client 
and representing the client’s inter- 
est alone. Id. at 428. 

Further guidance on what activi- 
ties constitute practicing law is 
found in UPL enforcement cases. The 
Supreme Court determined that pre- 
paring legal documents relating to 
domestic relations, and appearing in 
court on behalf of others in cases re- 
lating to domestic relations, is the 
unauthorized practice of law, in The 
Florida Bar v. Strickland, 468 So. 2d 
983 (Fla. 1985). In The Florida Bar 
v. Mickens, 465 So. 2d 524 (Fla. 
1985), the court found that prepar- 
ing legal documents and appearing 
in court in tenant eviction proceed- 
ings is the practice of law. And in The 
Florida Bar v. Kaufmann, the court 
determined that the practice of law 
includes appearing in court or in pro- 
ceedings which are part of the judi- 
cial process. 


Are MDPs Engaged 
in the “Practice of Law?” 

There isn’t much challenge to the 
conclusion that lawyers employed by 
MDPs are engaged in the practice of 
law. Anecdotally, many have reached 
this conclusion. One lawyer was of- 
fered a position with an accounting 
firm, and was assured that the 
lawyer’s day-to-day practice would 
be virtually the same as it is with 
the lawyer’s private law firm. Ac- 
counting firms’ websites confirm to 
the inquiring public that they offer 
legal services. 

Moreover, activities MDPs are 
likely to perform include those which 
the Supreme Court has specifically 
prohibited nonlawyers to engage in, 
because they result in public harm or 
have the potential of doing so. For 
example, MDPs likely give legal ad- 
vice concerning the application, 
preparation, advisability or quality 
of legal instruments, documents, or 
forms in connection with the dispo- 
sition of property, either inter vivos 


or upon death, an activity prohibited 
by In re: The Florida Bar, 215 So. 2d 
613 (Fla. 1968). The concept of “one 
stop shopping,” in which MDPs em- 
ploy various personnel to perform 
multiple tasks for the same client, 
also presents conflict of interest prob- 
lems. The Supreme Court has recog- 
nized, in The Florida Bar Re: Advi- 
sory Opinion—Nonlawyer 
Preparation of Living Trusts, 613 So. 
2d 426 (Fla. 1992), the inherent con- 
flict of interest when a lawyer em- 
ployed by a corporation—such as an 
MDP—assembles, reviews, executes, 
and funds a living trust document for 
a client. Unless the client pays for 
independent counsel who will repre- 
sent the client’s interest alone, the 
MDP’s interest is likely to be para- 
mount to the client’s. 

In sum, the Supreme Court has 
quite specifically defined a good 
number of activities which 
nonlawyers may not perform, be- 
cause they constitute the unautho- 
rized practice of law. Cases such as 
Sperry provide general guidelines, 
while other cases either condone or 
prohibit distinct activities. The com- 
peting goals of public access versus 
public harm provide the constant 
tension. 

Based on the information avail- 
able, MDPs are providing legal ser- 
vices, as specifically defined by the 
Supreme Court. Its definitions are 
never made in a vacuum, but always 
take the public access versus public 
harm tension into consideration. If 
it considered the issue today, the 
court would likely find that the pub- 
lic is being harmed by the MDPs’ 
unauthorized practice of law. 


What Is Our Duty? 

¢ The Florida Bar Should Investigate 
and Vigorously Enforce the Rules 
Regulating The Florida Bar and De- 
vote Such Assets as May Be Neces- 
sary to Diligently Prosecute All Vio- 
lations Thereof. 

By rule, the Supreme Court has 
vested three entities as “agencies of 
the Supreme Court” with all of the 
“jurisdiction . .. necessary to conduct 
the proper and speedy disposition of 
any investigation or cause.” Rule 3- 
3.1. One such agency is The Board 


of Governors of The Florida Bar. The 
BOG has the authority and respon- 
sibility to govern and administer The 
Florida Bar and to take action it con- 
siders necessary to accomplish its 
purposes. [RRTFB 1-4.2]. By express 
delegation, the BOG has been 
charged with “the responsibility of 
enforcing the Rules of Discipline and 
the Rules of Professional Conduct;” 
the obligation to “supervise and con- 
duct disciplinary proceedings in ac- 
cordance with” the Rules Regulating 
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The Florida Bar; and “is assigned the 
responsibility of maintaining high 
ethical standards among the mem- 
bers of The Florida Bar.” See RRTFB 
3-2.1(b); 3-3.2; 1-8.1; 2-3.1. Accord- 
ing to the Grievance Committee 
Handbook: “The bar is required to 
assume the initiative in disciplinary 
investigations. Therefore, if any 
member of the board of governors, a 
grievance committee, bar staff or a 
member of the bar is aware of poten- 
tial unethical conduct or allegations 
thereof, it is their duty to report that 
action to the appropriate authorities 
and to undertake appropriate ac- 
tion. See Handbook, p. 5, citing 
RRTFB 4-8.3(a). See RRTFB 3-7.3c, 
stating that complaints by The 
Florida Bar need not be in writing. 

Enforcement is not only possible; 
it is mandated. And it can be accom- 
plished in more than one way. Most 
who throw up their hands at the 
Bar’s ability to investigate and pros- 
ecute such conduct focus only on the 
first of these options. 


Enforcement by 
UPL Committee 

The UPL Committee is empow- 
ered to handle this function. Critics 
have expressed little confidence in 
this option as funding is limited or 
resources limited. The fact is, if this 
is an issue of compelling importance, 
the Bar has the obligation to do what 
it takes to give this department the 
proper support. We think we can win 
the battle, but that is ultimately up 
to the Supreme Court of Florida. 
Sufficient evidence exists to inves- 
tigate the practice. 


Enforcement by 
Grievance Procedures 

The second enforcement option is 
the formal grievance procedure. This 
option is little discussed by propo- 
nents or opponents but carries ben- 
efits for the marshaling of the MDP 
issue. The Florida Bar takes the po- 
sition that only lawyers and law 
firms can render legal services in 
Florida. Thus, if multidisciplinary 
firms are rendering legal services, 
the lawyers who are part of those 
firms are assisting the unauthorized 
practice of law and violating other 


independent duties. MDPs such as 
Arthur Andersen advertise on their 
websites that their services include 
“legal services.” If these services are 
provided to consumers (as opposed 
to in-house counsel types of services), 
the lawyers within the MDPs neces- 
sarily share their fees with 
nonlawyers. If one of the lawyer’s 
defenses is that he or she is not prac- 
ticing law or doing legal business, 
there would be no privilege and thus 
no prohibition against discovery be- 
cause of confidentiality. 

One of the differences of pursuing 
enforcement of the Bar’s rules 
through the grievance procedure, as 
opposed to UPL, is that each pros- 
ecution is individual. MDPs would 
not be permitted to intervene in the 
grievance process. Also, a UPL ac- 
tion would be filed directly against 
the MDP. Such an action would di- 
rectly affect the MDPs rights and 
trigger its vast resources. On the 
other hand, in a lawyer regulatory 
or disciplinary action, the only pri- 
vate rights involved are those of the 
respondent lawyer. Although the 
MDP would undoubtedly participate 
behind the scenes in any action 
against a lawyer employee, the liti- 
gation should be somewhat tem- 
pered, compared to the potential 
hurricane forces other bar associa- 
tions have feared. 

At bottom, the UPL/enforcement 
implications are this: If lawyers in 
MDPs are violating the law or the 
regulations of the profession, they 
are subject to regulation. Period. 
The Bar must decide to put its forces 
behind the effort. 


Empirical Data 

Proponents and opponents have 
debated the need for empirical data. 
But the question inevitably be- 
comes, what kind of empirical data? 
How are you going to get the true 
sentiments of the “public” rather 
than the views of interest groups 
that have a stake in the issue? In- 
deed, this is an issue on which law- 
yers are not fully informed. How can 
we credibly go to the public without 
understanding the issue ourselves? 
We submit that it would be irrespon- 
sible to do so. There are core values 
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of the legal profession involved in 
this issue and to this date we have 
not seen any “empirical” data that 
comes close to overcoming these core 
values. 


Conclusions and 
Recommendations 

Consistent with the recommenda- 
tion at the beginning of this report, 
the Con-MDP Subcommittee of The 
Florida Bar Special Committee on 
Multidisciplinary Practice respect- 
fully recommends that The Florida 
Bar adopt the following position: 


Position of The Florida Bar 
on Multidisciplinary Practice 


I. It is in the public interest to pre- 
serve the lawyer’s duty of undivided 
loyalty to the client. 

II. The Florida Bar finds no cred- 
ible evidence or persuasive argument 
that it would be in the public interest 
to amend the Rules Regulating The 
Florida Bar or the Code of Profes- 
sional Responsibility to allow the 
sharing or splitting of fees for legal 
services with nonlawyers. 

III. It is in the public interest for 
the Supreme Court of Florida to regu- 
late the practice of law by regulating 
the admission of persons to the prac- 
tice of law and the discipline of per- 
sons admitted. 

IV. The Florida Bar shall vigorously 
enforce the Rules Regulating The 
Florida Bar and devote such assets 
as may be necessary to diligently pros- 
ecute all violations thereof. QO 


1 Ms. Silverglate is not an official mem- 
ber of the committee but contributed sub- 
stantially to this brief. The Con Subcom- 
mittee recognizes and appreciates her 
contribution. 

2 In point of fact, The Florida Bar has 
already received actual inquiries from at- 
torneys who wish to either own or have 
partnerships with the following: “used car 
lots, coffee shops, MRI centers, physicians, 
accountants, financial planners, guard- 
ians, elder care helpers, title insurance 
companies, stock brokers, patent research 
companies, investigators, dentists, men- 
tal health counselors, mediators, arbitra- 
tors, lease audit firms, paralegals, and 
sports agents, to name but a few.” As 
stated in The Florida Bar’s Report and 
Recommendation 10B to the American Bar 


Association House of Delegates on August 
9, 1999. 

3 “All lawyers should have some concern 
.... Most of them don’t even know what 
is happening.” Squeeze Play by John 
Gibeaut, ABA J. (February 1998), quoting 
Iriwn L. Treiger, ABA co-chair of the Na- 
tional Conference of Lawyers and CPAs. 

‘4 The American Bar Association Com- 
mission on Multidisciplinary Practice de- 
fines MDP as: “a partnership, professional 
corporation, or other association or entity 
that includes lawyers and non-lawyers 
and has as one, but not all, of its purposes 
the delivery of legal services to a client 
other than the organization itself or that 
holds itself out to the public as providing 
nonlegal, as well as legal, services. It in- 
cludes an arrangement by which a law 
firm joins with one or more other profes- 
sional firms to provide services, and there 
is a direct or indirect sharing of profits as 
part of the arrangement.” See Appendix C 
to Report of ABA Commission on 
Multidisciplinary Practice. 

5 Washington, D.C., is the only jurisdic- 
tion which allows some restricted form of 
fee splitting. 

® The exceptions include: various pay- 
ments due to the death of a lawyer or due 
to the conclusion of business due to the 
absence of a lawyer; bonuses to non-law- 
yer employees not tied to client genera- 
tion or a percentage of fees; qualified pen- 
sion plans. 

7 The central issue in the case was so- 
licitation and other advertising by law- 
yers. To this day, lawyers may not adver- 
tise in the same way any other business 
can, may not puff its wares as any other 
commodity sold to the public, and may not 
engage in outright solicitation for pecuni- 
ary gain. See Rules Reg. The Florida Bar 
4-7. These restrictions “prevent abuses, in- 
cluding potential interferences with the 
fair and proper administration of justice 
and the creation of incorrect public per- 
ceptions or assumptions about the man- 
ner in which our legal system works, and 
to promote the public’s confidence in the 
legal profession and this country’s system 
of justice . . . .” See Comment to Rules Reg. 
The Florida Bar 4-7.2 (emphasis added). 

8 Quoting Ward Bower, an “interna- 
tional expert on multidisciplinary prac- 
tices.” 

® “Four out of five of the Big Five testi- 
fied before the Commission that the most 
efficient way to provide a seamless web of 
services to clients was through an inte- 
grated services entity.” See Reporters 
Notes, ABA Report on MDP (emphasis 
added). 

10 The ABA report states: “While detailed 
empirical data is not available, represen- 
tatives of both individual and corporate 
clients expressed support for relaxing the 
rules of professional conduct that cur- 
rently either foreclose or make it ex- 
tremely difficult to choose such an option.” 
Indeed, consumer witnesses admitted: 
“The fact is that the average consumer 
isn’t aware that there is the possibility of 
getting legal services any way other than 
the current way [law firm] . . . . Most con- 


sumers, in other words, aren’t aware of 
what they are missing. But if you lift the 
restrictions barring multidisciplinary 
practices, J think you'll find just how great 
that hidden demand is.” Testimony of Lora 
H. Weber, President and Executive Direc- 
tor of Consumers Alliance of the South- 
east (emphasis added). Later the report 
reveals: “Four out of five of the Big Five 
testified before the Commission that the 
most efficient way to provide a seamless 
web of services to clients was through an 
integrated services entity.” See Reporters 
Notes, ABA Report on MDP (emphasis 
added). 

" This bolded phrase appears as a sub- 
heading in the article. 

? AICPA rules provide that a member 
in public practice shall not disclose any 
confidential client information without the 
specific consent of the client. The Rules 
go on to provide that it shall not be con- 
strued to relieve his/her professional obli- 
gations under certain other rules, to af- 
fect in any way the member’s obligation 
to comply with a validly issued and en- 
forceable subpoena or summons, or to pro- 
hibit a member’s compliance with appli- 
cable laws and government regulations. 
Moreover, §10A of the Securities Exchange 
Act of 1934 imposes upon the auditor un- 
der certain circumstances an obligation to 
report certain illegal acts directly to the 
SEC. SEC officials have opined that it is 
impossible to reconcile the role as private 
advocate with certain duties accountants 


and auditors owe to the investing public. 

13 See note 2, supra. 

4 The conflict rules of the accounting 
profession are less restrictive than the 
conflict rules of the legal profession. Un- 
der the AICPA rules, accountants cannot 
simultaneously counsel current, or current 
and former clients, who are directly ad- 
verse. However, the rules allow a waiver 
and the use of screening devices. The le- 
gal ethics rules are more restrictive. The 
legal rules should be changed, accountants 
urge. Testimony of Richard Spivak, Arthur 
Anderson partner and lawyer, 3/31/99. 
Indirect conflicts are not imputed in ac- 
counting firms. Consider a situation in 
which one professional in the firm is rep- 
resenting client A. A second professional 
is representing B in an unrelated matter. 
A and B, however, are adverse in a third 
matter. The accounting rules do not re- 
quire consent or disclosure. The legal rules 
should be changed, accountants urge. Tes- 
timony of Richard Spivak, Arthur Ander- 
son partner and lawyer, 3/31/99. 

6 Tronically, many addressing the issue 
fear a public backlash at a decision not to 
allow MDPs. A real understanding of the 
issue reveals that the back lash should 
come publically from a decision to allow 
MDPs for the protection of lawyers over 
any harm to the public. 

‘6 The HMO issue comes close. The epi- 
logue to that story is so well known that 
the mere mention of HMOs makes the 
point. But the analogy is apt. 


We Find Missing Heirs 
A Better, Way! 


with the missing heir 
responsibility 
authorization 


When you need to locate heirs 
consider the facts. 


Bases fees upon a percentage of the Estate 
or the missing heir's portion 

Independently seeks to negotiate a contract 
Puts you at risk related to your fiduciary 


Starts a search without your knowledge or 


Offers two contradictory fee recovery systems 


OTHER 
SEARCH FIRMS 


Regularly 
Usually 
Potentially 
Possibly 


Constantly 


Whether you decide the fee should be charged to the Estate or to the missing 
heir’s portion, our fees are ALWAYS reasonable and non-percentage based. 
We offer worldwide service, have a 97% success rate, and our results are 


guaranteed... or no charge! 


[7 Always Better for the Heirs and Better for You" 


It’s your call. 
1°800*ONE*CALL? (663-2255) 


Fax 1°800°663 93299 
Internet www.heirsearch.com 
Email igs@heirsearch.com 


FL#A8800288 


INTERNNIONAL 
GENEALOGICAL 
SEARCH ac 


Established 1967 


THE FLORIDA BAR JOURNAL/MARCH 2000 57 


NEVER 
NEVER 
NEVER 
NEVER 
NEVER 


Whose Burden Is it, Anyway? 
The 11th Circuit’s Evolving Standard 
for “Burden-Shifting” in Employment 
Discrimination Cases 


by Robyn S. Hankins 


n 1964, Congress enacted Title VII, making it ille- 
gal for employers to discriminate against individu- 
als on the basis of race, color, religion, sex, or na- 
tional origin.' In doing so, Congress sought to eradi- 
cate the remaining vestiges of discrimination by requir- 
ing employers to remove “artificial, arbitrary, [and] un- 
necessary barriers to employment” that operate to 
exclude and depress workers on the basis of immutable 
characteristics such as race, sex, national origin, and the 
like. Congress has since expanded its prohibition against 
discrimination by adopting laws aimed at remedying dis- 
crimination against other groups, such as pregnant 
women,’ persons over 40,‘ and disabled persons.* Since 
the adoption of these statutes, courts have struggled to 
balance Congress’ articulated goals of ensuring discrimi- 
nation-free workplaces against the legitimate business 
needs of employers.*® 
Recognizing that discriminatory animus is an elusive 
factual question made more difficult by the increasing 
sophistication of persons harboring such an animus,’ and 
“seeking to ease the evidentiary burdens on employment 
discrimination plaintiffs, who are rarely fortunate 
enough to have access to direct evidence[,]”* the United 
States Supreme Court in McDonnell Douglas Corp. v. 
Green, 411 US. at 802, adopted a burden-shifting mecha- 
nism under which a discrimination plaintiff can raise 
an inference of discrimination, despite the unavailabil- 
ity of direct evidence, by establishing some permutation 
of the following: 
1) Plaintiff is a member of a protected group; 
2) Plaintiff was qualified and applied for an available 
position; 


58 THE FLORIDA BAR JOURNAL/MARCH 2000 


3) Plaintiff was rejected despite plaintiff’s qualifica- 
tions; and 

4) The position remained open and plaintiffs employer 
continued to seek applicants from persons of plaintiffs 
qualifications.’ 

This test is elastic and malleable: changing depend- 
ing on the facts and circumstances of a particular case.'° 
Once the plaintiff presents evidence to establish these 
elements, unlawful discrimination is presumed." An em- 
ployer then bears the burden of producing (not proving) 
a legitimate, nondiscriminatory reason for its challenged 
job action, in response to which the plaintiff bears the 
burden of proving that the employer’s stated reasons are 
merely pretextual and that the real reason for the deci- 
sion was discriminatory.'* Under this analysis, the bur- 
den of proof remains at all times with the plaintiff.’ 

Some cases, however, do not fit neatly within this bur- 
den-shifting framework. Indeed, in some cases, the plain- 
tiff cannot establish a prima facie case under McDonnell 
Douglas, but can prove through more traditional means 
that a challenged job action was motivated by discrimi- 
nation. Courts have dubbed these cases “direct evidence”™* 
cases.’° The distinction between cases involving circum- 
stantial evidence (those proven under McDonnell Dou- 
glas) and “direct evidence” is essential, for this determi- 
nation establishes who bears the burden of proof on 
certain issues at trial.'® 

The Supreme Court first squarely tackled the issue of 
“direct evidence” in the context of employment discrimi- 
nation claims in Trans World Airlines, Inc. v. Thurston, 
469 U.S. 111 (1985). In Trans World, plaintiffs, pilots 
with Trans World Airlines, challenged TWA’s policy of 
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permitting pilots disqualified from 
flying on any basis other than age 
to “bump” others on the seniority list 
for the flight engineer position, but 
refusing pilots disqualified from fly- 
ing on the basis of age the same 
“bumping” privileges. The Court 
unanimously held that this policy 
(which TWA did not deny) consti- 
tuted direct evidence of discrimina- 
tion and, thus, that the lower court 
erred in granting summary judg- 
ment in favor of TWA on the basis 
that plaintiffs could not establish a 
prima facie case under McDonnell 
Douglas."" However, the Court did 
not address what evidence, if any, 
short of a formal policy of discrimi- 
nation would rise to the level of “di- 
rect evidence.” 

The Supreme Court’s next deci- 
sion regarding “direct evidence,” 
Price Waterhouse v. Hopkins,* was 
much more controversial, generat- 
ing only a plurality decision. In that 
case, the plaintiff, Ann Hopkins, was 
denied partnership on two occa- 
sions. During the course of her re- 


view for partnership, Price 
Waterhouse partners described 
Hopkins as “macho,” suggested she 
“overcompensated for being a 
woman,” advised her to take “a 
course at charm school,” criticized 
her use of profanity as unladylike, 
commented that she had “matured 
from a tough-talking somewhat 
masculine hard-nosed manager to 
an authoritative, formidable, but 
much more appealing lady partner 
candidate.” In explaining to 
Hopkins what she could do to im- 
prove her chances of becoming a 
partner with Price Waterhouse, one 
partner advised her to “walk more 
femininely, talk more femininely, 
dress more femininely, wear 
makeup, have her hair styled, and 
wear jewelry.”!® 

The plurality concluded (and Jus- 
tice O’Connor, in her concurring 
opinion, agreed) that such com- 
ments demonstrated that sex stereo- 
typing was a motivating factor in 
Price Waterhouse’s denial of 
Hopkins’ bid for partnership.”° A 
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majority of justices also agreed that 
where a plaintiff shows that illegal 
criteria played a motivating part in 
an employment decision, the burden 
of proving by a preponderance of the 
evidence that it would have made 
the same decision even if it had not 
taken the prohibited criteria into 
consideration shifts to the em- 
ployer.”' In attempting to identify 
what evidence would suffice to shift 
the burden of proof to an employer, 
Justice O’Connor opined that an 
employee must show by direct evi- 
dence that “an illegitimate factor 
played a substantial role in a par- 
ticular employment decision.”” Jus- 
tice O’Connor attempted to define 
direct evidence by identifying what 
it is not: stray remarks in the work- 
place, statements by nondecision- 
makers, and statements by decision- 
makers unrelated to the decisional 
process. Unfortunately, defining di- 
rect evidence by what it is not has 
led to considerable confusion as to 
what facts will be considered “direct 
evidence.” 

Like other circuits, the 11th Cir- 
cuit recognized the concept of direct 
evidence even before that standard 
was adopted in Price Waterhouse,” 
but has continued to grapple with 
what evidence is sufficiently “direct” 
to entitle a plaintiff to shift the bur- 
den of persuasion to the defendant 
with respect to the reason for a par- 
ticular job action. It should be noted 
that the burden of persuasion with 
respect to the ultimate issue of dis- 
crimination remains with the plain- 
tiff, even under this analysis. Only 
the burden of persuasion with re- 
spect to a defendant’s legitimate, 
nondiscriminatory reasons shifts to 
the defendant.” 

Cases within the 11th Circuit re- 
garding what facts constitute direct 
evidence are seemingly contradic- 
tory, and no clear theme emerges 
among these cases, despite attempts 
at reconciling those fact patterns.” 
As a highlight to the current state 
of confusion, 11th Circuit Judge 
Tjoflat recently attempted to clarify 
the law with respect to “direct evi- 
dence” and the burden-shifting stan- 
dard that accompanies it. Neither of 
the other two panel members signed 


on to that decision.”° Thus, an analy- 
sis of where we have been may help 
to shed light on where we may be 
going. 

Since Price Waterhouse, the 11th 
Circuit has addressed the issue of 
“direct evidence” in the employment 
discrimination context on a number 
of occasions. Soon after Price 
Waterhouse, the 11th Circuit issued 
Equal Employment Opportunity 
Commission v. Alton Packaging 
Corp., 902 F.2d 920 (11th Cir. 1990), 
adopting the Supreme Court’s bur- 
den-shifting standard on direct evi- 
dence cases.”’ The court noted that 
“Price Waterhouse does not define 
direct evidence[,]” and, thus, 
adopted Justice O’Connor’s interpre- 
tation of what direct evidence is 
not.”* Thus was born the first post- 
Price Waterhouse definition of “di- 
rect evidence” in the 11th Circuit. 

After articulating this definition, 
the court went on to hold that the 
statement, “if it was his company, 
he wouldn’t hire any black people,” 
made by the company’s general 


manager constituted direct evidence 
in this failure-to-promote case.” The 
court reasoned that this statement 
does not fall under the negative defi- 
nition it adopted from Price 
Waterhouse since the general man- 
ager was a decisionmaker and had 
made the remark in reference to hir- 
ing.*° The court opined that hiring 
and promotion are indistinguishable 
as the statement indicated “a decid- 
edly negative attitude toward black 
people ....”*' Absent from the court’s 
reasoning is any analysis of the fact 
that plaintiff had actually been pro- 
moted six times while employed at 
Alton Packaging, a fact which 
makes distinguishing between hir- 
ing and promotion decisions logical 
in determining, as the court has 
done in more recent years.* 

The 11th Circuit’s next decision, 
Caban-Wheeler v. Elsea, 904 F.2d 
1549 (11th Cir. 1990), appeal after 
remand, 71 F.3d 837 (1996), adds 
little to an understanding of what 
constitutes direct evidence. In that 
case, plaintiff asserted that she was 


terminated on the basis of her race, 
Hispanic, from her job as a child 
development specialist. For the first 
time since Price Waterhouse, the 
1ith Circuit articulated its own 
standard for direct evidence: 
“(D]irect evidence relates to actions 
or statements of an employer reflect- 
ing a discriminatory or retaliatory 
attitude correlating to the discrimi- 
nation or retaliation complained of 
by the employee.”* The court relies 
solely on pre-Price Waterhouse case 
law for this definition, implying that 
Price Waterhouse did not change the 
status of the law in this circuit.** The 
court held, without analysis, that 
the statement “the . . . program 
needed a black director” was direct 
evidence. However, it appears from 
that decision that the person ac- 
cused of making this statement was 
uninvolved in the decision to termi- 
nate plaintiff and the statement 
concerned a position other than the 
one from which plaintiff was termi- 
nated.* The court’s analysis does 
not address these facts, even though 
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they are incongruous with a deter- 
mination that the statement at is- 
sue was “direct evidence.” 

The next significant decision on 
the issue of “direct evidence” came 
six years later in Trotter v. Bd. of 
Trustees of University of Alabama, 
91 F.3d 1449 (11th Cir. 1996). In 
this case, the court held that racial 
slurs uttered by plaintiffs supervi- 
sor were not direct evidence because 
plaintiffs supervisor was not in- 
volved in the particular decision 
plaintiff challenged.** Thus, the 
holding in this case turns on a fact 
completely overlooked by the court 
in Alton Packaging Corp., i.e., that 
a person can be a “decisionmaker” 
without being the “decisionmaker” 
with respect to a particular job ac- 
tion. Trotter makes clear that the 
latter is required. 

The 11th Circuit continued its 
trend toward a narrow construction 
of “direct evidence” in Harris v. 
Shelby County Board of Education, 
99 F.3d 1078 (11th Cir. 1996). In 
Harris, plaintiff applied for the po- 
sition of principal at a local high 
school. During the course of consid- 
ering plaintiff for that position, the 
superintendent of the school system 
stated that, because of the culture 
of the community, the school “did 
not need to employ a black.”*’ The 
11th Circuit dismissed this testi- 
mony in a footnote, finding that it 
did not constitute “direct evidence” 
because the “statements could by 
inference have more than one pos- 
sible meaning[.]”** Thus, the court 
added a new requirement to the mix: 
Evidence must not be subject to 
more than one interpretation to be 
“direct evidence.” Interestingly, the 
court identifies a pre-Price 
Waterhouse definition of direct evi- 
dence, one taken directly from 
Black’s Law Dictionary. According to 
Harris, direct evidence is evidence 
that “proves the existence of fact in 
issue without inference or presump- 
tion.”*° 

Further exemplifying this 
circuit’s shifting views on the is- 
sue of “direct evidence,” the court 
in Burrell v. Bd. of Trustees of 
Georgia Military College, 125 F.3d 
1390, held that a statement by the 


person who terminated plaintiff 
that he “wanted to hire a man” for 
a position for which plaintiff ap- 
plied did not constitute direct evi- 
dence of gender discrimination be- 
cause it did not prove the existence 
of “discriminatory motive in his 
decision to terminate[.]”*° Al- 
though the Burrell court goes to 
great pains to distinguish the facts 
of that case from Alton Packaging 
Corp., the distinction is illusory. 
The Burrell court claims that “un- 
like Alton Packaging’s broad- 
sweeping statements—the specific 
comment about a high promotion 
{in Burrell] is circumstantial evi- 
dence in this employment termina- 
tion case... .”*! However, this dis- 
tinction ignores reality: In Alton 
Packaging Corp., the decisionmaker 
stated that, if it were his decision, 
he would not hire blacks,* and in 
Burrell the decisionmaker stated 
that he wanted to hire a man for the 
position at issue.** These state- 
ments simply cannot be distin- 
guished by saying that one is more 
broad than the other. The only real 
difference between these cases is 
the panel deciding them. 

Like the narrow interpretation of 
“direct evidence” adopted in Harris, 
the court in Carter v. Three Springs 
Residential Treatment, 132 F.3d 635 
(11th Cir. 1998), found that state- 
ments by a decisionmaker that she 
had “difficulty in understanding 
Afro-Americans ... that... her ex- 
perience and interaction . . . had 
been minimal with respect to black 
employees, and that [she had] a bias 
against blacks and she found that 
they were difficult for her to trust 
or get along with” did not constitute 
direct evidence because such state- 
ments were susceptible to more than 
one interpretation and required a 
“inferential leap between fact and 
conclusion.” 

Further muddling the waters, in 
Schoenfeld v. Babbitt, 168 F.3d 1257 
(11th Cir. 1999), the 11th Circuit 
added another standard to the al- 
ready over-seasoned mix: “[D]irect 
evidence is composed of ‘only the 
most blatant remarks, whose intent 
could be nothing other than to dis- 
criminate’ on the basis of some im- 
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permissible fact.”* In this reverse 
discrimination case, the court held 
that statements by the decision- 
maker to the effect that he wanted 
women and minority applicants who 
were rejected to be reconsidered and 
had demanded a justification for 
why a male was selected over female 
candidates did not constitute direct 
evidence because “[ajlthough these 
statements suggest discrimination, 
they are not the type of ‘blatant re- 
marks’ from which discrimination 
can be found without the aid of an 
inference.”** Based upon these state- 
ments, there could be no question 
that race and sex were considered 
during the evaluation process—pre- 
cisely what the Court in Price 
Waterhouse determined was con- 
trary to Title VII. Nevertheless, the 
Schoenfeld court held that even such 
evidence, which clearly demon- 
strated a link between race and sex 
in the employment decision at issue, 
did not rise to the level of direct evi- 
dence. 

The apparent inconsistencies be- 
tween these cases, and the pains to 
which the 11th Circuit has gone to 
reconcile them,*’? demonstrate the 
need for clarification in this area of 
the law. While the definition of “di- 
rect evidence” used by the 11th Cir- 
cuit is unchanged, it is clear that the 
emerging trend is a constricted in- 
terpretation of what facts suffice to 
justify shifting the burden of proof 
to the defendant in employment 
cases. As one court aptly described 
this standard, “only the most bla- 
tant remarks” will be considered 
direct evidence in this circuit. This 
“standard” is really no standard at 
all, akin to the “I know it when I see 
it” standard that has been applied 
(and misapplied) to pornography for 
years.** Unfortunately, what facts 
will constitute “direct evidence” re- 
mains very much up in the air— 
with plaintiffs relying upon older 
case law to establish that their facts 
fit within the definition of “direct 
evidence” and defendants arguing 
that, based upon later cases, the 
facts are not so “blatant” to be “di- 
rect evidence.” The struggle to un- 
derstand and distinguish “direct 
evidence” will necessarily continue 


4 
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Frustrated by a Deadbeat Parent? 
Try Invoking the Dog Law 


by Judge O.H. Eaton, Jr. 


amily practitioners occasionally run into the 
deadbeat parent who simply refuses to obey the 
order directing payment of support. These 
cases are frustrating for several reasons. 

True deadbeats have no money or assets. They live off 
of the income of others, usually day by day, or they rely 
upon the generosity of friends for assistance through the 
hard times. 

Deadbeats believe they have nothing to lose. They have 
no job. They have no status. They have no property. They 
perceive themselves to be creatures deserving of sympa- 
thy due to their pathetic state which was caused by the 
custodial parent who now is to blame for the whole thing. 

The usual civil remedies such as income deduction or- 
ders and writs of execution or sequestration do not pro- 
duce needed monetary support. To add to the frustra- 
tion, the custodial parent is usually destitute, or nearly 
so, and cannot afford counsel. 

Sometimes the court files in these cases are volumi- 
nous because the deadbeat is pro se and is making a ca- 
reer out of dragging the custodial parent to court over 
trivial matters, thus jeopardizing employment and put- 
ting the custodial parent even more at the mercy of the 
deadbeat. How should the family law practitioner and 
the courts approach these cases? 

One approach is to apply “dog law.” Now, I do not claim 
this concept to be original with me. I learned the concept 
during a lecture by Professor Calvin Woodard of the 
University of Virginia College of Law several years ago. 

According to Professor Woodard, there are two kinds 
of law: “human law” and “dog law.” 

“Human law” is the law of reason. It assumes that 
human beings are rational and are able to obey the law 
or weigh the advantages and disadvantages of violating 
the law by assessing the risk of being caught, evaluating 
the possible penalties, and deciding whether violating 
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the law is worth the risk. By way of example, “human 
law” principles are assumed in criminal statutes, zoning 
ordinances, and the law of contract. 

“Dog law,” on the other hand, does not include any ra- 
tional reasoning. When a dog jumps up on a couch, the 
couch gets dirty. The dog does not realize that this is a 
problem. If the dog’s owner slaps the dog, he will get off 
of the couch. After being slapped a few times, the dog 
will not jump on the couch. This is not because the dog 
understands that he is getting the couch dirty, but be- 
cause the dog knows he will get slapped if he jumps up 
on it. 

“Dog law” is particularly applicable to deadbeat par- 
ents. It is not rational to refuse to pay child support. It is 
not rational for an ablebodied person to refuse to earn a 
living in order to avoid paying child support. Deadbeat 
parents justify their irrational behavior as a way to get 
back at the custodial parent or to get the custodial par- 
ent back. 

Most family practitioners fail to recognize the reali- 
ties of the situation with deadbeat parents and attempt 
to use civil contempt as a remedy to enforce payment of 
support. Civil contempt is the application of “human law,” 
and it will not work. Let me explain. 


Civil Contempt 

Deadbeat parents are confident that they will not suf- 
fer loss of liberty through civil contempt. This confidence 
is justified. Although it is easy to initiate, civil contempt 
is impossible to prove in the case of a deadbeat parent. 
Civil contempt requires proof that the defaulting party 
has the ability to pay all or part of the support obliga- 
tion. Since the deadbeat parent has no ability to pay, 
civil contempt will not be available.’ This is true even if 
assets have been squandered and income has been lost 
through R.A.I.D.S.? The deadbeat parent knows that the 
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court cannot force him or her to ob- 
tain gainful employment through 
the use of civil contempt.* The only 
effective remedy in these situations 
is the invocation of “dog law” 
through indirect criminal contempt. 


Indirect Criminal 
Contempt and Dog Law 

Indirect criminal contempt differs 
significantly from civil contempt. 
First, it is punitive, not coercive.* 
This means the deadbeat finally has 
something to lose that matters—lib- 
erty. Second, the awful engines of 
the criminal process take over the 
case. This includes such eye-open- 
ing events as arrest, being booked 
and fingerprinted, posting bond, at- 
tending arraignment, being pros- 
ecuted by an assistant state attor- 
ney, and, most significantly, having 
to explain lack of payment of sup- 
port to a six-person jury. A jury trial 
is essential because it is publicly 
embarrassing and a jury verdict au- 
thorizes the trial judge to sentence 
the deadbeat to the county jail for 
up toa year.® A nonjury trial reduces 
the maximum penalty to six 
months.*® 

Of course, the deadbeat is entitled 
to all of the constitutional rights of 
a criminal defendant including the 
right to counsel (the public defender 
must be appointed since the dead- 
beat is indigent) and be given a rea- 
sonable time to prepare for trial.’ 
Upon conviction, the public defender 
is required to seek a lien for services 
rendered.* 

Invoking the criminal process is 
without cost to the custodial parent. 
The taxpayers pick up the whole tab. 
This is a great benefit, because the 
custodial parent is usually destitute 
due to lack of payment of support. 

Initiating an indirect criminal 
contempt proceeding is nearly as 
simple as initiating a civil contempt 
proceeding. The process is started by 
the filing of a motion for order to 
show cause.® The motion must be 
verified or be accompanied by an 
affidavit of a person who has knowl- 
edge of the facts.’ It is presented ex 
parte along with an order to show 
cause. The order to show cause must 
state the essential facts constitut- 
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ing contemptuous conduct.'' The 
order can be issued like a summons 
or a capias.” If it is issued as a ca- 
pias, a bond can be required.’* The 
sheriff is the officer who serves the 
order without costs. Once the order 
is served, an arraignment and trial 
are scheduled. 

I have presided over criminal con- 
tempt proceedings, so my observa- 
tions may be of benefit to those who 
have not had the experience. 

Jurors have little sympathy for 
deadbeat parents, and I am amazed 
at the number of people in jury pools 
who not only pay child support, but 
also have never missed a payment 
and are proud of it. The deadbeat 
will realize things are going badly 
during the first few moments of the 
trial. 

After the jury has been selected, 
it is a simple matter for the state 
attorney to have the support order 
admitted into evidence and estab- 
lish the amount of arrearage. The 
state can then rest because of the 
presumption that the deadbeat had 
the ability to comply with the re- 
quirements of the support order 
when it was entered." 

At that point the deadbeat has no 
choice but to take the stand and try 
to explain away the failure to pay 
support. No matter what excuse is 
presented, the deadbeat cannot sur- 
vive cross examination. Remember, 
the true deadbeat makes no pay- 
ments, not reduced payments. It is 
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not possible for the deadbeat to an- 
swer the following questions satis- 
factorily: 

“Q: Mr. Doe, you have made no 
child support payments in the past 
two years. Are you telling this jury 
that you could not have paid even 
one dollar during all that time? 

“Q: Are you telling this jury that 
you could not have obtained a mini- 
mum wage job in this economy? 

“Q: Did you ever seek employment 
from an employment agency or la- 
bor pool? 

“Q: Did you try to convince a judge 
that you deserve relief from the sup- 
port order?” 

After the deadbeat rests and final 
argument is presented, the court 
will give the following instruction to 
the jury: 

“If you find it has been proven be- 
yond a reasonable doubt that there 
was a court order requiring (defen- 
dant) to pay child support and (de- 
fendant) was aware of the order, it 
is presumed that (defendant) had 
the ability to comply with the order 
and has willfully disobeyed the or- 
der. (Defendant) has the burden to 
come forward with evidence to dis- 
pel this presumption.” 

Conviction is inevitable. 

It is important for the trial judge 
to sentence the defendant on the 
spot while the jury is present. The 
judge should explain the concept of 
dog law to the defendant so that it 
is clearly understood. The deadbeat 
should be told that the court under- 
stands the defendant does not think 
rationally, otherwise support would 
have been paid. Accordingly, the 
sentence imposed should be accom- 
panied with the promise that an- 
other order to show cause will be 
issued 60 days after the defendant 
is released from custody unless 
there is regular payment of support. 
The deadbeat should be informed 
that upon a second conviction, the 
sentence may be greater than the 
first sentence. A third conviction 
may result in a sentence of a year 
in jail. The deadbeat should be as- 
sured that this procedure will con- 
tinue until support is regularly paid. 

Trial judges have a lot of sentenc- 
ing options in indirect criminal con- 
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tempt cases besides a straight jail 
sentence. For instance, the judge can 
place the deadbeat on probation 
under the supervision of the Depart- 
ment of Corrections. This is particu- 
larly therapeutic in certain cases 
because the deadbeat gets the op- 
portunity to be supervised by a pro- 
bation officer like other criminals. 
Special conditions of probation can 
be imposed, such as serving a jail 
sentence, completing a program at 
a probation and restitution center, 
or requiring participation in a work 
release program while incarcerated. 
Community service can be required 
in addition to other sanctions. The 
deadbeat can also be required to pay 
court costs and the public defender 
lien. 

The judge has up to 60 days from 
the date of the contempt judgment 
to amend it.’ This is useful in many 
cases. 

For example, in one of the cases I 
tried, a private attorney suddenly 
appeared after the sentence had 
been imposed and filed a motion for 
bond pending appeal. The attorney 
did not seriously think he would 
prevail on the bond motion because 
he had no fairly debatable issue on 
appeal, but he used the hearing to 
discover what I might be willing to 
do to change the sentence. 

Surprisingly, a prospective em- 
ployer appeared at the hearing who 
said he simply had to have the dead- 
beat on his payroll. He agreed to co- 
sign a note with the bank across the 
street from the courthouse for the 
full amount of past due child sup- 
port, which came to over $15,000. I 
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agreed to vacate the sentence upon 
deposit of the money with the clerk 
and to place the deadbeat on proba- 
tion for a year with the single con- 
dition that he pay child support as 
each payment became due. I also 
required the deadbeat to deposit 
enough money to pay the public de- 
fender lien. 

Criminal contempt is not the an- 
swer to every deadbeat parent case. 
It may only be appropriate to a very 
few. However, it is available in the 
court’s arsenal and, if used spar- 
ingly, it can be most effective. As an 
added bonus, it allows the over- 
worked family practitioner to rely 
upon the criminal justice system for 
collection of past due child support 
payments in cases where there is little 
possibility of success through the use 
of the usual civil remedies. U 
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Business Law 


Avoiding Illegal Trademark Transfers: 


Introducing the Assignment-in-Gross 


s business identity and 

brand awareness grow in 

import in our media 

saturated environment, 
trademarks continue to increase in 
value. Well-crafted and well-known 
marks command high premiums as 
a function of the value of their un- 
derlying goodwill. Businesses that 
acquire an effective trademark can 
enhance their financial status 
through boosted sales with less ad- 
vertising support. As assets, trade- 
marks have become ever more impor- 
tant to the financial success or failure 
of the businesses they represent. 

Trademarks are also unique 
among business assets because they 
are as fragile as they are valuable. 
Unlike cash, which is only depleted 
when it is spent, or land, which can 
maintain its value despite years of 
neglect, trademarks can wither and 
die if they are not properly cared 
for.! Simply put, a properly regis- 
tered and maintained trademark 
can become invalid if it is mis- 
handled in commerce. 

Trademarks are particularly vul- 
nerable to mishandling and cancel- 
lation when they are transferred. 
The assignment-in-gross doctrine, a 
long established but little known 
legal theory, accounts for much of 
the vulnerability of trademarks 
during transfer. 

The trademark buyer, or as- 
signee, bears the transaction risk 
in a trademark assignment. If the 
acquired mark is declared invalid, 
the assignee’s new trademark 
rights will be lost. By identifying 
the characteristics of the assign- 
ment-in-gross, practitioners can 
prevent the potentially fatal mis- 
handling of the acquired mark and 
save the assignee client much trouble 


by Michael Cavendish 


A trademark 
assignment is 
illusory and 
illegal when 
unaccompanied by 
the goodwill of the 
business it formerly 
represented. 


and expense. This article provides an 
introduction to the assignment-in- 
gross doctrine and discusses when 
and how the doctrine is applied to 
assist the practitioner in avoiding the 
illegal trademark transfer. 


Why Trademarks 
AreTransferred 

Trademarks typically are trans- 
ferred by assignment during the ac- 
quisition of a business or business 
division, and when a business at- 
tempts to gain greater, more senior 
rights in a certain mark to gain an 
advantage over a competitor. Both 
scenarios can foster an invalid trans- 
fer of a trademark regardless of the 
intentions of the parties involved. 

In the business acquisition, the 
buyer of a business reasonably ex- 
pects to receive the trademarks that 
represent the acquired business 
and serve as the repository of good- 
will for the business. If the trade- 
mark is one that is recognized by 
the customers of the acquired busi- 
ness, or any portion of the public, 
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then it is an asset with substantial 
value, albeit one that is difficult to 
quantify. 

Similarly, the seller of a business 
should reasonably expect to part 
with the attendant trademarks that 
promote and identify the business, 
and may expect to receive a pre- 
mium for them if the trademarks 
are particularly well known within a 
definable market. Properly executed, 
a trademark assignment allows the 
assignee to step into the shoes of the 
assignor, gaining whatever goodwill 
the assignor has built up, and what- 
ever priority the assignor has in the 
mark against others.” 

The second situation, the prior- 
ity contest, usually results from a 
declared or impending trademark 
infringement dispute, where two or 
more businesses using the same 
trademark are competing for the 
sole ownership rights to the mark. 
Because trademark rights in the 
U.S. are determined by priority in 
time, an enterprising company will 
often attempt to acquire an assign- 
ment of an older, identical trade- 
mark in order to establish a pattern 
of use that predates that of its com- 
petitors. Sometimes the buyer in 
this situation will intend to use the 
purchased trademark as a part of 
its business. Typically, the pur- 
chaser in this scenario intends to 
buy a form of priority as an asset.* 

Trademarks that go unused after 
registration, trademarks that have 
fallen out of favor with their own- 
ers or the public, or trademarks 
that are attached to unprofitable 
businesses are sometimes offered 
for sale to buyers who wish to 
strengthen their priority position 
within a field of competing identi- 
cal marks. Some opportunistic sell- 
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ers, alerted to an identical mark 
that is junior in priority but more 
profitable as part of a going busi- 
ness, may offer to transfer the se- 
nior mark to the junior owner in 
exchange for the forbearance of any 
legal remedies. These sellers may or 
may not be acting under the belief 
that they are effecting a valid trade- 
mark transfer. 


Policy and Statutory Basis 
for Assignment-in-Gross 
Trademarks cannot be sold apart 
from their businesses because they 
do not have discrete value as prop- 
erty, are meaningless apart from the 
business with which they are asso- 
ciated, and so are inseparable from 
that business.‘ Trademark assign- 
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ments, whether or not they are as- 
signed attendant to a sale, are de- 
clared illegal if the trademark is sold 
alone, divorced from the business it 
formerly represented.*° When an at- 
tempted trademark assignment re- 
sults in a bare transfer, not involv- 
ing assets, trade. secrets, 
management, or genuine goodwill, 
courts will invalidate the transfer as 
an assignment-in-gross.® 

The statutory basis for the assign- 
ment-in-gross is §1060 of the 
Lanham Trademark Act, 15 U.S.C. 
§1060.’ In interpreting the statute, 
courts have consistently stated that 
the policy basis for invalidating il- 
legal trademark assignments is the 
need to protect the public from be- 
ing misled or confused about the 
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acterized by the absence of a demon- 
strable, genuine intent to continue 
the identity and meaning of the as- 
signed trademark. Traditionally, 
the give away for an assignment-in- 
gross was the sale of a trademark 
apart from any tangible assets." 
While this broad measure has been 
expanded somewhat over the years, 
a trademark assignment that sev- 
ers the tether between the mark and 
the product or service that gave it 
life is vulnerable to invalidation as 
an assignment-in-gross.” 


Avoiding Illegal 
Trademark Transfers 

Whether assigned attendant to a 
business sale or a priority contest, 
trademarks assigned within the con- 
text of the following scenarios are par- 
ticularly vulnerable to becoming in- 
valid in light of existing applications 
of the assignment-in-gross doctrine. 

Divorcing a trademark from its 
business. In this scenario a seller as- 
signs a trademark to a buyer but re- 
tains the business the trademark for- 
merly represented. Courts confronted 
with this scenario examine the busi- 
ness reasons for the assignment and 
the assignee’s use of the mark.” 

A court will investigate whether the 
assignee procured the mark to en- 
ter into or continue a business sub- 
stantially similar to the business 
formerly associated with the trade- 
mark." If so, the question becomes 
whether the products or services the 
assignee attaches to the mark com- 
port with the established goodwill 
of the mark, and whether the pub- 
lic would be confused as a result. 
Sometimes businesses legitimately 
desire to acquire a well-known 
trademark associated with competi- 
tive products or services. In one 
well-read case, a court upheld the 
assignment of a trademark repre- 
senting live baby chicks.’ The pur- 
chaser of the mark in question was 
also a purveyor of live baby chicks 
and sought to use the goodwill of the 
acquired mark to sell a virtually 
identical product.’* Because the as- 
signee had a sufficient inventory 
and plant to capitalize on the good- 
will of the new trademark, the court 
was not bothered by the transfer of 


the trademark apart from the tan- 
gible assets of the assignor and 
found the assignment valid. ”” 

The margin for error in matching 
two ostensibly similar products is 
thin, however. In another case, a 
court invalidated a mark that was 
assigned to a maker of pepper-fla- 
vor cola when the mark had previ- 
ously represented a caramel-flavor 
cola.'* Not surprisingly, courts 
sometimes find that seemingly simi- 
lar products are actually sufficiently 
dissimilar enough to confuse the 
public. For example, when a shoe 
manufacturer purchased a mark 
representing a well-known line of 
women’s shoes and subsequently 
sold men’s shoes under the mark, a 
court held the assignment invalid 
without regard to the assignee pro- 
testations that the two lines of shoes 
were of similar quality.'* Recently, 
a widely publicized trademark as- 
sociated with a diet book and an 
identical mark representing a diet 
bookstore were found sufficiently 
dissimilar to invalidate the assign- 
ment of the former to the owner of 
the latter.” If the assignment of a 
trademark results in the trademark 
assuming a new use or meaning that 
could confuse a consumer, courts 
will tend to recognize the assign- 
ment as an assignment-in-gross and 
invalidate it. 

In determining whether a pro- 
posed trademark transfer will di- 
vorce a trademark from its business, 
the practitioner will anticipate the 
inquiry of a reviewing court and ex- 
amine the transaction for evidence 
of a bona fide business transfer. Tra- 
ditionally, assets have been the hall- 
mark of a business acquisition, but 
other evidence may include the as- 
signee actually taking over the 
assignor’s operations or sales terri- 
tory, hiring the assignor’s manage- 
ment, or continuing the assignor’s 
advertisements. In continuing the 
existing business of the trademark, 
the assignee need not purchase the 
assets of the assignor if the assignee 
can maintain the identity of the 
mark with existing business assets. 

Absent objective evidence of as- 
sets, management, or advertising, 
the practitioner will decide whether 
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the transferred mark will represent 
products or services that are nearly 
identical in business meaning to the 
products or services the mark for- 
merly represented. The match 
should be close enough to avoid any 
confusion in the minds of the con- 
suming public. The process of 
matching old and new commercial 
applications of a trademark is nec- 
essarily exacting because courts 
tend to require a high degree of simi- 
larity between a mark’s old and new 
business identities in furthering the 
policy of consumer protection. 

To avoid the risk of invalidating 
a transferred trademark, the as- 
signee should have the intent to es- 
sentially continue the business of 
the assignor. The key to continuing 
the business formerly associated 
with an assigned trademark seems 
to be keeping true to the original 
identity and meaning of the mark. 

Invalid extraterritorial trademark 
rights. This scenario usually arises 
when a business operating in a dis- 
crete market area, like a single 
state, assigns common law trade- 
mark rights outside of that market 
area. Common law trademark rights 
arise from use, and do not extend to 
geographic areas where the trade- 
mark has not been used in com- 
merce; measured by sales, advertis- 
ing, and enjoyment of consumer 
recognition.”! 

This scenario often occurs during 
priority contests. Typically, the 
seller in this scenario will assign 
trademark rights to market areas 
not penetrated by the seller’s busi- 
ness. The seller may view the sale 
of extra-market trademark rights as 
an easy way to raise cash without 
interrupting their ongoing business 
in their home market. When con- 
fronted with this scenario, a court 
will determine whether the seller 
held any trademark rights in the 
territory covered in the grant of the 
assignment.” If the trademark was 
unused and unknown in the as- 
signed territory, well established 
precedent dictates that the buyer 
has bought nothing, and the assign- 
ment will likely be declared null.” 

Valid transfers of territorial 
trademark rights are better accom- 
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plished by the use of a license.** A 
license offers commercial rights to 
the prospective mark user but al- 
lows the licensor to retain ultimate 
ownership and control of the deli- 
cate trademark rights. Conversely, 
assignments of trademark rights 
that partition one trademark be- 
tween two territories and two ul- 
timate owners may be viewed with 
suspicion by courts whose policy 
goal in interpreting trademark law 
is to protect the public and mini- 
mize consumer confusion.” 

Avoiding an invalid extraterri- 
torial transfer is probably best ac- 
complished by investigating 
whether the seller owns what they 
purport to sell. Simply put, an as- 
signor cannot validly transfer that 
which they do not own. If the trade- 
mark for sale is federally registered, 
consider using a license to accom- 
plish the transfer of trademark 
rights as the seller’s intent to parti- 
tion their federal registration may 
be misguided. If the mark consists 
of only common law (use) rights, 
check to see if those rights have ever 
attached to the territory described 
in the grant of assignment. Sales 
records and advertising specimens 
can help to determine whether the 
mark in question exists in the mar- 
ket area you desire. 


Conclusion 

A trademark assignment is illu- 
sory and illegal when unaccompa- 
nied by the goodwill of the business 
it formerly represented. Courts 
will invalidate a so-called naked 
transfer under the assignment-in- 
gross doctrine to protect the pub- 
lic and prevent consumer decep- 
tion. Illegal assignments frequently 
occur under color of business acqui- 
sitions and during trademark prior- 
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ity contests. The practitioner can 
identify a trademark transfer that 
is vulnerable to invalidation by find- 
ing factors evincing an intent to di- 
vorce the trademark from its busi- 
ness or to transfer extra-territorial 
trademark rights. This article pro- 
vides an introduction to the assign- 
ment-in-gross doctrine and alerts 
practitioners to the risk factors that 
operate under the doctrine to create 
an illegal trademark assignment. 
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Tax Law 


New Reporting Requirements on Payments Made 


to Attorneys Leave Practitioners Wondering Why 


n attempting to catch those at- 

torneys who sometimes under- 

state their income, Congress 

has created a potential compli- 
ance burden on attorneys and their 
clients. In the Taxpayer Relief Act 
of 1997, Congress enacted IRC 
§6045(f). This statute imposed a 
new reporting requirement on pay- 
ments made to attorneys for legal 
services in the normal course of 
business. In an attempt to clarify 
this requirement, the IRS enacted 
proposed regulations in May 1999.' 
Congress felt that it was appropri- 
ate to single out payments to one 
profession for additional reporting, 
because generally attorneys are the 
only profession to receive these 
types of bifurcated payments. There 
was an immediate outcry by prac- 
titioners who felt this requirement 
was too onerous of a burden on 
small corporations and was unsuit- 
ably vague.” Not only did Congress 
not repeal this code provision, but 
in May 1999, the IRS promulgated 
proposed regulations on how to com- 
ply with §6045(f). Due to the al- 
ready onerous task of becoming 
Y2K compliant, the IRS has delayed 
the effective date of the Regulations 
for one year to allow taxpayers to 
be able to make the required sys- 
tems modifications for this addi- 
tional reporting burden. 


Pre-§6045(f) Reporting 
Requirements for 
Payments to Attorneys 

The reporting of payments made 
in the ordinary course of business 
has historically been controlled by 
§6041. Reporting is required in situ- 


by Peter Blatt and Stephen Taylor 


New IRC §6045(f) 
and accompanying 
IRS Proposed 
Regulations will 
have a profound 
effect on attorneys 
and their clients. 


ations in which a person makes a 
payment in the course of his or her 
trade or business to another person, 
of rent, salaries, compensations, re- 
munerations, attorneys’ fees, etc., or 
other forms of income in excess of 
$600.° There were only three in- 
stances in which payments to attor- 
neys could be excepted from report- 
ing. The first exception was where 
the payor could not determine how 
much of a payment was for the 
plaintiff and how much was for at- 
torneys’ fees. In such instances, the 
common trend was, “when in doubt, 
don’t report.” The second exception 
was for payments that were made 
to attorneys who were part of a pro- 
fessional corporation. The third ex- 
ception was for nonbusiness pay- 
ments made by an individual for 
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personal matters such as divorce or 
a nonbusiness lawsuit settlement 
paid by an individual on his own 
behalf. Currently, this third cat- 
egory of payments is still exempt 
from reporting. 

There has never been any formal 
reporting requirements for dis- 
bursements to the client of funds 
from the attorney-maintained trust 
account. Typically, the right to re- 
cover a judgment or settlement lies 
within the party to a suit, rather 
than an attorney. Thus, where a 
party receives a judgment which in- 
cludes attorneys’ fees, the fees are 
treated as if paid directly to the pre- 
vailing party and then followed by 
payment by that party to his or her 
attorney. Even though an attorney 
is not required to report disburse- 
ments made to a client, the rules of 
professional conduct require that 
an attorney should be able to pro- 
vide an accurate accounting for any 
client-held funds.* 


Current Law §6045(f) — 
Return Requirement for 
Payments to Attorneys 
Section 1021 of the Taxpayer Re- 
lief Act of 1997 enacted the new IRC 
provision §6045(f).° Section 6045(f) 
became effective for payments made 
after December 31, 1997. The first 
information reports were required 
to be filed with the IRS by Febru- 
ary 28, 1999, for payments made in 
1998. The provision requires report- 
ing of payments made to attorneys 
within the course of a taxpayer’s 
trade or business. The statute re- 
quires that the payment be made 
for legal services. However, the stat- 


ute is silent as to what legal services 
encompass. If a taxpayer has to re- 
port under IRC §6041 or §6051, no 
additional reporting is required un- 
der §6045(f). This new requirement 
imposed by Congress was met with 
apprehension as to whether this 
measure was actually needed and 
exactly what this statute requires.® 


The Proposed Regulations 
In May of 1999, the IRS issued 
proposed regulations in an effort to 
provide more guidance for taxpay- 
ers, tax practitioners, and IRS em- 
ployees. Katherine Jacob Kiss, who 
is a senior attorney advisor in the 
IRS income tax and accounting 
branch within the Office of Assistant 
Chief Counsel at the IRS and also 
the author of the proposed regula- 
tions, explains: 
For a proposed regulation, it is enacted 
in proposed format. So, it is our public 
announcement of what we think a rea- 
sonable interpretation of the statute is. 
In the absence of final regulations, it is 
incumbent on all taxpayers to comply 
with the statute in a reasonable fash- 
ion. So, if I was a taxpayer who had a 


recording obligation, I would look to the 
proposed regulations as a safe harbor. 


The proposed regulations require: 

e Any payments made to an at- 
torney within the course of one’s 
trade or business must be reported 
on a Form 1099-MISC, box 13, with 
an “A” next to the amount. 

e The attorney must provide his 
or her Taxpayer Identification Num- 
ber, which does not have to be certi- 
fied, to avoid backup withholding by 
the payor of 31 percent. 

¢ If a check is delivered to an at- 
torney who is not a payee, that pay- 
ment must be reported if it is rea- 
sonable to believe the attorney is 
receiving it in connection with legal 
services. 

e If an attorney is listed on a check 
for a judgment or settlement, that 
payment to the attorney must be 
reported regardless of whether the 
check is delivered to the attorney or 
nonattorney. If there is more than 
one attorney listed, the information 
must be reported for the first attor- 
ney listed. The first attorney must 
in turn file information returns for 
payments the attorney makes to any 


other attorney listed. 

¢ Payments to a professional cor- 
poration engaged in providing legal 
services are no longer excepted from 
reporting. 

Definitions: 

Attorney—“person engaged in the 
practice of law, whether as a sole 
proprietor, partnership, corporation, 
or joint venture.” 

Legal services—“all services per- 
formed by, or under the supervision 
of, an attorney.” 

¢ The Regulations impose penal- 
ties from as little as $50 per viola- 
tion to criminal sanctions. 


Reaction to §6045(f) and 
the Proposed Regulations 
$6045(f). A main concern that 
commentators have about §6045(f) 
is that it will almost assuredly trig- 
ger IRS audits of the attorneys re- 
ceiving payments. The concern is 
that attorneys are going to be receiv- 
ing Forms 1099 for very large 
amounts, of which only a portion is 
actually attorneys’ fees. Because 
there is no derivative requirement 
for the attorney upon disbursement 
of the funds to the client, these 
amounts on these Forms 1099 will 
inevitably be different from the 
amount reported as income by the 
attorney. The attorneys will be 
saddled with the requirement of ex- 
plaining in all federal and state in- 


come tax returns the reasons for 
these differences. The plaintiff also 
could run into this problem when 
the payor of a damage award sends 
an information return to the plain- 
tiff and attorney, each reporting the 
total gross amount of the damage 
award.’ Commentators believed 
both parties would have to report 
the income to avoid the “matching 
process” by IRS computers where 
filed tax returns are compared 
against reported Forms 1099. Any 
discrepancies would send up red 
flags which likely would result in 
IRS audits. 

Kiss believes this concern by com- 
mentators is unfounded, and said, 
“I am 100 percent confident that my 
colleagues at the IRS are very well 
aware of the difference between 
gross proceeds and income.” She 
points out that there is no corre- 
sponding line on a Form 1040 to 
match with amounts reported in box 
13 of a Form 1099-MISC. Neither 
Form 1040 nor any other of the 
myriad tax reporting forms have 
been amended to require the report- 
ing of gross proceeds that have been 
reported to a taxpayer. Although 
there is no matching process which 
could trigger an audit, Kiss noted 
that an attorney who reports an 
unusually small amount as income 
from a gross proceeds payment, i.e., 
10 percent, may alert an auditor as 


— but first, you’d better pay off my student loan. 
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to possible underreporting and the 
attorney should be ready to substan- 
tiate that claim. This possibility 
emphasizes an attorney’s ethical 
duty to maintain a complete and 
accurate accounting of client-held 
funds. 

Commentators also feel that 
§6045(f) would work to inundate 
businesses that pay and receive at- 
torneys’ fees in the course of their 
trade or business with paperwork 
for a minimal benefit.* The IRS is 
very aware of the burdens that the 
new regulations will impose on tax- 
payers. “Without rebuttal, every 
systems person that came and tes- 
tified alerted us to the fact that all 
of their resources were dedicated to 
preparing their systems to face the 
Y2K hurdle,” stated Kiss. In re- 
sponse to these concerns, the Ser- 
vice delayed the effective date of the 
Regulations for one year, until De- 
cember 31, 2000. While this conces- 
sion does not address the ultimate 
burden of complying with these 
regulations, Kiss pointed out that 
§6045(f) was not legislation spon- 
sored by the IRS, and whatever cost/ 
benefit analysis that took place oc- 
curred on the Congressional level. 

Proposed Regulations. The Regu- 
lations still have left many ques- 
tions unanswered for the taxpayer 
trying to be compliant. The phrase 
legal services is very broadly defined 
as any service performed under the 
supervision of an attorney. The IRS 
and Treasury admit that the defini- 
tion is broad, but do not give any 
guidance on the issue.’ Kiss stated 
that the IRS has received many com- 
ments on how to narrow the defini- 
tion of legal services, but the possi- 
bility of it being changed is remote. 
The vagueness behind this defini- 
tion is a huge problem of the Regu- 
lations. 

As illustrated in the Regulations, 
the definition seems to require that 
the attorney be engaged in the prac- 
tice of law. “If you are engaged in 
the practice of law, and the services 
are performed by or under your su- 
pervision, then you fall within the 
statute,” believes Kiss. Also, every 
example in the Regulations revolves 
around payments concerning a law- 


Kiss stated that the 
IRS has received 
many comments on 
how to narrow the 
definition of legal 
services, but the 
possibility of its 
being changed 
is remote. 


suit. If practicing law is a require- 
ment for §6045(f) to apply, then per- 
haps a large and growing area of 
services being provided by attorneys 
will be excepted from reporting, i.e., 
attorneys working in accounting 
firms. Without a more exacting and 
less vague definition of legal ser- 
vices, a taxpayer is not left with any 
guidelines on what type of activities 
Congress intended to be covered by 
§6045(f) and require reporting. 

The Regulations also provide that 
a payor who reports under §6045(f) 
is not relieved of any other report- 
ing requirements for that payment. 
This is illustrated in the proposed 
regulations examples: When a pay- 
ment would represent wages to the 
client, the payor must issue a Form 
W-2 for the client along with a Form 
1099-MISC for the attorney.'® There 
is no such clear example for pay- 
ments that are taxable damages, 
but not wages, where historically 
the payor did not report these pay- 
ments, because it was not known 
how much of the payment the client 
would receive after attorneys’ fees 
were deducted. It seems under the 
Regulations that duplicate report- 
ing would be required in such a situ- 
ation, with each party making its 
own adjustments on the tax returns 
to get to taxable income. 

Another problem with the Regu- 
lations is that they do not address 
who the payor is for §6045(f) pur- 
poses. It has been proposed that this 
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definition should be consistent with 
§6041(a) which describes the payor 
as the person who makes a payment 
in the course of its trade or business 
to another person of fixed or deter- 
minable income.'! Thus, it is unclear 
whether a third party who makes a 
payment to an attorney at the di- 
rection of a principal would require 
this third party to file an informa- 
tion return. An example of such a 
situation is a “settlement agent” in 
a real estate sale who pays the fees 
of the buyer’s and seller’s attorneys. 
Under the old law the agent did not 
have to file a Form 1099 for these 
payments, because they were done 
only upon the direction of the client. 
The agent who is in the trade or 
business of making such payments 
would be required to report these 
payments to the attorneys, which 
would lead to a monsoon of Forms 
1099 in real estate transactions. 
Professionals in this area disagree as 
to whether these “settlement agents” 
should report these payments.” 
There is also a lot of confusion by 
the companies issuing these Forms 
1099 on where to report these pay- 
ments. The Regulation requires the 
reporting to be made on a Form 
1099-MISC. Form 1099-MISC re- 
quires nonemployee compensation 
to be reported on line 7. If the pay- 
ment is of gross proceeds in which 
the amount for attorneys’ fees is not 
known, the amount goes on line 13 
with an “A.” The American Trial 
Lawyers Association has been noti- 
fied by its members that many in- 
surance companies are misreporting 
or reporting in the wrong box pay- 
ments made to attorneys for 1998. 
Kiss has seen this problem also: “In 
the last filing season we did receive 
a fair amount of anecdotal evidence 
that some payors were taking gross 
proceeds and recording them in box 
7 as opposed to box 13. Box 7 is 
matchable.” Kiss suggests that at- 
torneys receiving Forms 1099 check 
to make sure the amount has been 
recorded in the proper box. 
Another problem with the Regu- 
lations is there is no threshold 
amount below which reporting is not 
required; the $600 limitation in 
§6041 does not apply here. However, 
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Kiss points out that if a payor knows 
that an attorney’s portion of a pay- 
ment does not exceed $600, this 
could excuse the payor from the re- 
porting requirement. If a payor 
knows how much of a payment is for 
the attorney, it is required to be put 
in box 7 on the Form 1099-MISC. 
Thus, if the payor knows the amount 
is less than $600, it falls within the 
de minimis exception of §6041, and 
the payor is relieved of his or her 
reporting requirement under 
§6045(f). “To my way of thinking, 
that is a logical interpretation of the 
communication between the two 
statutes.” 


Compliance with §6045(f) 

A common recommendation to 
comply with the new law is to struc- 
ture future settlements so that two 
separate checks, one for legal fees 
and costs and the other for net dam- 
ages, are issued.’ The result would 
be that the payor would report one 
check as nonemployee compensation 
to the attorney and the payment of 
damages would not be included in 
the payment to the attorneys. A 
problem with this practice is if an 
attorney requests opposing counsel 
to issue separate checks, this could 
affect the finalization of a settle- 
ment. A payor may be less willing 
to settle a case if an attorneys’ fee 
seems disproportionate for the situ- 
ation and may use this information 
to effect further negotiations. 

Kiss points out that attorneys 
should not allow this new law to 
change their method of practicing 
law. An attorney should not focus on 
trying to avoid the receipt of these 
Forms 1099. She points out that this 
is the reason for the delivery rule 
which elevates the substance of a 
payment over its form. Attorneys 
who might ask a payor to not list 
his or her name on a check to avoid 
this reporting, but receive the check 
anyway, would still fall under this 
statute. Kiss pointed out, “Since this 
is a federal information reporting 
statute, we would like to have all of 
the attorneys in the nation receiv- 
ing consistent information returns.” 
As mentioned above, the issuance of 
these Forms 1099 will not cause an 


increase in IRS audits, so an attor- 
ney would be well advised not to con- 
cern himself with not falling under 
the specter of §6045(f). 


Suggestions 
by Commentators 
Commentators have come up with 
suggestions as alternatives to §6045 
and the Regulations. One approach 
is to require that the gross proceeds 
damage award be reported only to 
the attorney who in turn sends an 
information return to the client for 
the amount disbursed." Filing this 
Form 1099 would help a lawyer to 
show what amount of the proceeds 
went to the client. A problem with 
this approach is that the attorneys 
are only the receiving agents for their 
clients and the responsibility to re- 
port is with the payor. This approach 
could raise conflict of interest prob- 
lems, because the attorneys are re- 
tained exclusively for their client. 
When an award is arguably nontax- 
able, the filing of a Form 1099 could 
cause problems with the client. 
Another recommendation is to 
have all judgment and settlement 
gross proceeds reported only to the 
plaintiffs. This would remedy a con- 
cern that certain taxable damages 
are not being reported by plaintiffs. 
This recommendation follows the 
notion that the responsibility of re- 
porting the payment is the defen- 
dant payor’s and not the attorney’s. 
This practice would lead to a more 
accurate reporting of taxable dam- 
ages to plaintiffs, which commenta- 
tors feel is a bigger problem than the 
nonreporting of attorneys’ fees. The 
problem with this approach is that 
the plaintiffs will not want the bur- 
den of explaining the differences of 
Form 1099 income from their tax- 
able income. Plaintiffs would argue 
that this provision would only serve 
to create more professional service 
(i.e., accounting) fees which would 
serve to negate the benefit attained 
by the judgment or settlement. 


Conclusion 

The reporting requirements of 
§6045(f) are sure to create a signifi- 
cant amount of paperwork for com- 
panies which routinely make pay- 


ments to attorneys in the normal 
course of business. Due to the vague 
wording of §6045(f) and the accom- 
panying proposed regulations, al- 
most every type of payment made 
to an attorney within the course of 
business will now be reportable. Un- 
der previous law, most payments 
made to attorneys were reportable 
with three exceptions. The two ex- 
ceptions relating to payments of 
which the amount of attorneys’ fees 
was unknown and payments made 
to attorneys in professional corpo- 
rations have been eliminated. Attor- 
neys who receive judgments or 
settlements and hold funds in es- 
crow for their clients will now be at- 


You decided to be 
an organ and 
tissue donor. 


But you didn’t 
tell your family. 


Then you haven’t 
really decided to be 
a donor. 


Right now, 
thousands of people 
are dying, waiting for 
transplants. If you’ve 

decided to be 
an organ and tissue 
donor, you must tell 
your family now so they 
can carry out your 
decision later. 


To learn more 
about donation and how 
to talk to your family, 
call 


1-800-355-SHARE. 


Share your life. 
Share your decision. 
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tributed proceeds which are the 
property of their clients. 

The practicing attorney should 
strive to report payments made to 
clients from settlements and judg- 
ments held in escrow. The attorney 
could structure the fees and ex- 
penses for an engagement to take 
into account the expenses associated 
with making such a reporting. The 
attorney might want to consult a 
CPA or practitioner in the field of 
tax law at the outset to figure out 
the taxability of the damages or 
compensation sought. However, an 
attorney should never volunteer to 
be responsible for reporting such 
payments, which may cause a payor 
to be in violation of this new law. 
This reporting of disbursements is 
solely to protect an attorney in a 
future audit and should not be taken 
to relieve the attorney or any other 
parties from their duties to report. 

Once a judgment or settlement 
has been reached, the attorney 
should notify the client of his deci- 
sion to report the disbursement 
made to the client, and explain to 
the client that the possible receipt 
of multiple Forms 1099 for the one 
payment will not affect the client’s 
tax liability. Ifa lawyer files a Form 
1099 for the client, the amount 
should be entered in box 3 of the 
Form 1099-MISC which is catego- 
rized as “other income” on Form 
1040. Reporting the disbursements 
made out of client-maintained es- 
crow accounts probably would not 
present much of an additional ex- 
pense to attorneys since they are 
already ethically required to account 
for client-held funds. 

The linchpin of this reporting re- 
quirement is that the activity per- 
formed by the attorney must be for 
legal services. Without a refinement 
and narrowing of the definition of le- 
gal services, a taxpayer will not have 
any guidance as to whether the ac- 
tivity performed for them is a “legal 
service.” The Regulations define an 
attorney as a person engaged in the 
practice of law and legal services as 
activities performed under the super- 
vision of an attorney. Thus, it can be 
reasonably concluded that payments 
made to attorneys not engaged in the 
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practice of law would not fall under 
this statute. As the ABA decides 
whether to allow attorneys to share 
fees in multidisciplinary practices 
and whether the accountants in the 
big five firms are engaged in the un- 
authorized practice of law, what is 
considered the “practice of law” is an 
ever-evolving concept. Thus, a tax- 
payer who wants to be compliant 
with §6045(f) might want to report 
any payments made to attorneys, re- 
gardless of whether the attorney 
holds himself or herself out to be 
engaged in the practice of law. As the 
concept of the “practice of law” 
evolves, the reporting requirements 
under §6045(f) probably will evolve 
concurrently. 

It is unclear whether Congress 
will heed the concerns of the legal 
community and repeal this legisla- 
tion which does not seem to have 
much practical use. The time and 
expense that will go into complying 
with this new law by taxpayers most 
likely will outweigh the benefit to 
the government. If the goal is to get 
attorneys to report their income 
more accurately, this legislation 
does not accomplish that goal. Since 
the Forms 1099 will not be matched 
to what an attorney reports as in- 
come, these Forms 1099 do not seem 
to serve any purpose. While the 
Forms 1099 could be used as a ba- 
sis for determining an attorney’s 
income when the IRS decides to au- 
dit that attorney, they do not seem 
to add anything to the attorney’s 
already existing obligation to accu- 
rately account for client-held funds. 
This legislation does not seem to ef- 
fectuate any legitimate governmen- 
tal or societal interest and should 
be retroactively repealed as soon as 
possible. O 
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Criminal Law 


Major Criminal Law Decisions 
of the U. S. Supreme Court: 1998-99 Term 


by Craig Hemmens and Rolando V. del Carmen 


uring its 1998-1999 
term the United States 
Supreme Court handed 
down signed opinions in 
75 cases, the fewest number of opin- 
ions since the early 1950s. While 
the number of cases decided was 
reduced, several decisions were of 
great significance. The Court issued 
rulings limiting the ability of Con- 
gress to regulate the states, inter- 
preted the reach of the Americans 
with Disabilities Act, and held that 
schools can be held liable for dam- 
ages for student-on-student sexual 
harassment under Title IX. 

More than a third (27) of the opin- 
ions dealt with criminal law issues. 
As usual, several cases involved the 
interpretation of federal statutes, 
including the recently enacted 
carjacking statute and the Federal 
Death Penalty Act. The Court also 
issued several major decisions in- 
terpreting the reach of the Fourth 
Amendment. Following is a sum- 
mary of the most significant crimi- 
nal law-related decisions of the 
1998 term, arranged alphabetically 
by subject. 


Death Penalty 

¢ Elledge v. Florida, 67 USLW 
4444 (Oct. 13, 1998). 

In an unusual dissent to a denial 
of a petition for a writ of certiorari, 
Justice Breyer suggested that 
spending a significant period of 
time on death row might constitute 
a violation of the Eighth 
Amendment’s prohibition on cruel 
and unusual punishment. He stated 
that when a person spent so long 
under sentence of death not as a 


More than a third of 
the opinions dealt 
with criminal law 
issues. As usual, 
several Cases 
involved the 
interpretation of 
federal statutes. 


result of his own “frivolous ap- 
peals,” but “because of the state’s 
own faulty procedures,” it might 
constitute a constitutional viola- 
tion. The dissent came in the case 
of a Florida inmate who has been 
on death row for 23 years and four 
unsuccessful appeals. Justice 
Stevens had made a similar point 
in prior cases, but did not join Jus- 
tice Breyer’s sole dissent. The ma- 
jority denied the petition without 
explanation. 8-1 decision. 

e Jones v. United States, 67 
USLW 4508 (1999). 

Jones was charged under the Fed- 
eral Death Penalty Act, 18 U.S.C. 
§3591 (1994), with kidnapping and 
murdering a member of the mili- 
tary, a crime punishable by either 
death or life in prison. At trial the 
judge erroneously instructed the 


jury that failure to unanimously 
agree on the death penalty would 
result in either a sentence of life in 
prison or “some other sentence,” and 
that if the jury recommended a 
lesser sentence, the court would 
“impose a sentence that is autho- 
rized by the law.” The jury recom- 
mended, and Jones received, a 
death sentence. On appeal he 
claimed a violation of both the 
Eighth Amendment and the due 
process clause of the Fifth Amend- 
ment. He argued that the jury in- 
struction may have confused the 
jury, causing them to think that 
unless they gave him the death pen- 
alty, he might end up with a less 
severe sentence than life in prison, 
when in fact he could not receive 
such a sentence. The Fifth Circuit 
upheld the conviction and sentence. 

The Supreme Court narrowly up- 
held the death sentence. Writing for 
the majority, Justice Thomas held 
that the Eight Amendment does not 
require that jurors be informed of 
the consequences of their failure to 
agree on a sentence of either death 
or life imprisonment. Further, the 
jury instruction in this case did not 
violate the due process clause be- 
cause, while it was in error, the er- 
ror was harmless, as the judge in- 
formed the jury he would impose a 
sentence “authorized by law,” which 
implicitly meant a sentence of no 
less than life in prison. The dissent 
by Justice Ginsburg argued that the 
jury instruction led jurors to reason- 
ably believe a sentence of less than 
life in prison might result if they 
failed to return a death sentence 
recommendation, and that this ren- 
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dered the jury verdict unreliable. 5- 
4 decision. 


Due Process 

© Chicago v. Morales, 67 USLW 
4415 (1999). 

In an effort to combat the prob- 
lem of street gangs, Chicago passed 
an ordinance permitting police offic- 
ers to ask persons they reasonably 
believed to be members of a crimi- 
nal street gang and who were loi- 
tering in a public place to disperse, 
and made it a crime to disobey this 
request. Several persons convicted 
of refusing to disperse appealed, al- 
leging the ordinance violated their 
right to due process because it was 
too vague and provided police offic- 
ers with too much discretion. The 
Illinois Supreme Court declared the 
ordinance void for vagueness be- 
cause it failed to give ordinary 
people adequate notice of what con- 
stituted illegal conduct, and because 
it failed to provide sufficient guid- 
ance for police officers in the exer- 
cise of their discretion. 

A bitterly divided Supreme Court 
affirmed the state supreme court. 
Writing for the majority, Justice 
Stevens asserted that the ordinance 
infringed on an individual’s right to 
loiter for innocent purposes, as it did 
not require the state establish a 
criminal intent—police could order 
anyone who was loitering to dis- 
perse. The ordinance also failed to 
provide adequate notice of what con- 
duct was prohibited, and gave offic- 
ers too much discretion in how to 
enforce it. In dissent Justice Scalia 
complained that the majority had 
“elevatied] loitering to a constitu- 
tionally guaranteed right” and that 
the statue was not impermissibly 
vague. Justice Thomas also dis- 
sented, complaining the majority 
focused on the rights of criminals at 
the expense of innocent citizens liv- 
ing in these crime-ridden neighbor- 
hoods. 6-3 decision. 

O'Sullivan v. Boerckel, 67 
USLW 4389 (1999). 

Boerckel was convicted of rape in 
Illinois in 1977. His conviction was 
upheld by the state court of appeals. 
The state supreme court, exercising 
its discretionary jurisdiction, re- 


O’Connor’s majority 
opinion reversed the 
Seventh Circuit, and 
held that state 
prisoners must give 
state courts “one full 
opportunity” to 
resolve any federal 
constitutional issues. 


fused to hear his case. He renewed 
his appeals in the 1990s in federal 
court, basing his appeal on three 
claims that were not included in his 
original appeal to the state supreme 
court. The federal district court 
judge rejected Boerckel’s petition on 
the ground that the claims were not 
in his original petition to the Illinois 
Supreme Court, and that comity re- 
quired federal courts to permit state 
courts to first consider all claims. 
This ruling had the effect of ending 
Boerckel’s appeal, as the time period 
for filing his claims in state court 
had long passed, hence Boerckel had 
procedurally defaulted. The Seventh 
Circuit Court of Appeals reversed, 
on the ground that since the peti- 
tioner was not required by state law 
to seek discretionary review in the 
state supreme court, it was improper 
for the federal court to so require. 
Justice O’Connor’s majority opin- 
ion reversed the Seventh Circuit, 
and held that state prisoners must 
give state courts “one full opportu- 
nity” to resolve any federal consti- 
tutional issues. This means prison- 
ers must follow the state’s 
established appellate review process 
in its entirety. This is so even if 
chance of being heard is negligible, 
as it is in Illinois, where the state 
supreme court accepts less than five 
percent of all appeals. The Court 
acknowledged that while Boerckel 
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had no right to review, he did have 
a right to petition the court for re- 
view. Consequently, he was required 
to raise all his claims in the state 
supreme court to satisfy the “ex- 
haustion doctrine.” Failure to do su 
barred him from federal court, and 
as the time had passed in state 
court, he was procedurally de- 
faulted. The majority placed great 
emphasis on the importance of co- 
mity and respect for the integrity of 
the state judicial process, an issue 
of longstanding concern to Justice 
O’Connor. The dissent by Justice 
Stevens pointed out that while the 
majority based its decision on a re- 
luctance to interfere in state pro- 
ceedings, the actual effect of the de- 
cision is that it may increase the 
workload of state courts, as more pe- 
titions will be filed there. 6-3 decision. 

e Peguero v. United States, 67 
USLW 4154 (1999). 

Peguero pled guilty in federal 
court to conspiracy to distribute co- 
caine and received a 22-year sen- 
tence. At his sentencing hearing he 
was not advised by the court that 
he had a right to appeal his sen- 
tence, although Fed. R. Crim. P. 
32(a)(2) so required. Peguero was, 
despite this oversight, clearly aware 
of his right to appeal his sentence, 
as he discussed the advisability of 
an appeal with his attorney and de- 
cided not to appeal at that time in 
hopes of working out a deal with the 
prosecution. Several years later, 
Peguero filed a habeas petition al- 
leging that the trial judge’s failure 
to advise him of his right to appeal 
entitled him to a new sentencing 
hearing. The district court and court 
of appeals for the Third Circuit de- 
nied his petition, finding that while 
the sentencing judge erred, Peguero 
had suffered no prejudice as he was 
aware of his right to appeal. 

The Supreme Court, in a unani- 
mous opinion by Justice Kennedy, 
affirmed the lower courts and denied 
Peguero’s petition. The Court ac- 
knowledged that the district court 
has a duty, under the Federal Rules 
of Criminal Procedure, to notify a 
defendant at his sentencing hearing 
of his right to appeal his sentence. 
While the district court erred in not 


doing so here, the defendant was not 
entitled to relief as it was clearly 
demonstrated that he was nonethe- 
less aware of his right to appeal, and 
thus suffered no prejudice as a re- 
sult of the judge’s error. Error itself 
was not enough to vacate the sen- 
tence; instead, the defendant must 
establish both the error and the harm 
caused by the error. 9-0 decision. 

e Strickler v. Greene, 67 USLW 
4477 (1999). 

Strickler received the death pen- 
alty for kidnapping and killing a 
woman. While there were a number 
of eyewitnesses to the kidnapping, 
which occurred outside a Virginia 
shopping mall, the most gripping 
testimony came from one woman 
who said at trial she had “absolutely 
no doubt” as to her identification of 
the defendant as the primary per- 
petrator. This witness did not speak 
to police until several months after 
the crime, and initially said she 
wasn’t sure she could identify the 
perpetrators. During pretrial discov- 
ery the prosecution, which main- 
tained what it called an “open door” 
policy, allowed the defense to see all 
the materials in the case file, pur- 
suant to the rule in Brady v. Mary- 
land, 373 U.S. 83 (1963), which re- 
quires prosecutors to turn over 
exculpatory as well as inculpatory 
evidence to the defense. The witness’ 
initial statement to the police was 
not in the file at this time, however. 
After his direct appeals failed, 
Strickler filed a habeas appeal, and 
discovered the witness’ statement in 
the police files. The district court 
concluded that the failure to disclose 
the statement constituted a Brady 
violation, but the Fourth Circuit dis- 
agreed, holding that the nondisclo- 
sure of the witness’ initial statement 
was not prejudicial and that 
Strickler’s claim was barred by his 
procedural default. 

Justice Stevens authored the ma- 
jority opinion upholding the dis- 
missal of Strickler’s habeas petition. 
He first noted that Strickler had pro- 
cedurally defaulted on his Brady 
claim by failing to raise it at trial or 
in his state appeal. Consequently, 
Strickler had to show both cause for 
the default and that he had been 


Souter suggested 
reformulating the 
Brady test to require 
only a showing of a 
“significant 
probability” that the 
excluded evidence 
would have produced 
a different result. 


prejudiced by the withholding of the 
evidence. Stevens acknowledged 
that the evidence was wrongly with- 
held and that it might have altered 
Strickler’s fate. That the result 
might have been different was not 
enough to demonstrate prejudice. 
Instead, Strickler had to show that 
there was a “reasonable probability” 
that the outcome would have been 
different. This is known as the “ma- 
teriality” requirement. The major- 
ity noted that there was overwhelm- 
ing evidence from other witnesses 
implicating Strickler, and that this 
overcame the prejudice caused by 
the exclusion of the statement of one 
witness. The dissent by Justice 
Souter noted that just one juror’s 
reservations would have saved 
Strickler from the death penalty, 
and that while there was a great 
deal of inculpatory evidence, it was 
possible that discrediting the cer- 
tainty of the primary prosecution 
witness would have swayed one ju- 
ror. Souter suggested reformulating 
the Brady test to require only a 
showing of a “significant probabil- 
ity” that the excluded evidence 
would have produced a different re- 
sult. 7-2 decision. 


Evidence 

e Lilly v. Virginia, 67 USLW 4435 
(1999). 

Lilly was one of three men 


charged with murder and 
carjacking. Prior to trial, one of his 
coconspirators, his brother, made a 
statement to the police which impli- 
cated both of them but identified 
Lilly as the instigator of the crime 
spree. When Lilly’s brother asserted 
his Fifth Amendment right not to 
testify at Lilly’s trial, the prosecu- 
tion read into the record the entire 
statement to the police. The trial 
court admitted the out-of-court 
statement under the “declaration 
against penal interest” exception to 
the hearsay rule. Under this excep- 
tion the statement is assumed to be 
reliable because the speaker is ad- 
mitting to wrongdoing, something 
the speaker is unlikely to do falsely. 
Lilly was convicted. On appeal Lilly 
argued that his brother’s statement 
was hearsay and, therefore, unreli- 
able, and should have been excluded 
since Lilly was unable to test the 
credibility of the nontestifying wit- 
ness at trial. The Virginia Supreme 
Court affirmed his conviction. 

The Supreme Court reversed the 
state court. No opinion garnered a 
majority of the Court. Justice 
Stevens’ plurality opinion held that 
a confession by an accomplice that 
incriminates a defendant is not a 
“firmly rooted” exception to the 
hearsay rule. While prior cases per- 
mit the introduction of a confession 
which incriminates the speaker as 
a “declaration against penal inter- 
est,” the exception should not apply 
to situations where the statement 
inculpates the speaker but also 
serves to incriminate the defendant. 
This is because the speaker has a 
strong motivation to alter the truth 
to help himself at the expense of his 
accomplice. Thus, while such a 
statement is partially against the 
speaker’s interest, it is also against 
the defendant’s interest, and since 
the witness is not available for cross 
examination, the statement is not 
reliable enough to be considered as 
an exception to the hearsay rule. 
Several concurring opinions were 
filed, in which the justices argued 
that the plurality went farther than 
necessary in establishing that ac- 
complice confessions which also im- 
plicate others are not an exception 
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to the hearsay rule. Chief Justice 
Rehnquist argued there was no need 
to reach that issue in this case, as 
the confession here was not a true 
statement against penal interest. 9- 
0 decision. 


Liability Under §1983 

West Covina, California 
Perkins, 67 USLW 4058 (1999). 

Police officers acting pursuant to 
a search warrant for evidence in a 
murder case seized personal prop- 
erty from the home of Perkins. 
Perkins was not home at the time 
of the search; in accordance with 
department procedure, the police 
left behind a notice that the search 
had taken place and a list of the 
items taken. The officers did not 
leave the search warrant number (it 
was under seal) or any information 
about how to reacquire the seized 
evidence. Perkins contacted the po- 
lice department, who informed him 
he would have to obtain a court or- 
der authorizing the return of the 
property. Perkins did not obtain the 
order, instead filing a 42 U.S.C. 
§1983 suit in federal court claiming, 
among other things, that his due 
process rights were violated because 
the police failed to provide him with 
information on how to obtain his 
seized property. The district court 
dismissed the suit, but the Ninth 
Circuit reinstated on the due pro- 
cess issue, holding that the city had 
an obligation to inform Perkins how 
to obtain his property. No other cir- 
cuit had a similar requirement. 

In a unanimous decision penned 
by Justice Kennedy, the Supreme 
Court reversed the Ninth Circuit 
and held that the due process clause 
does not require police agencies to 
provide property owners with in- 
structions on how to go about seek- 
ing the return of legally seized prop- 
erty. Rather, the agency need only 
provide fair procedures for obtain- 
ing the property and notice the prop- 
erty has been seized. These were 
done in this case. Due process re- 
quires notice that items have been 
seized, so the owner will know who 
is responsible for the loss of the 
property. Due process does not re- 
quire, however, that the property 


The Court held the 
due process clause 
does not require 
police agencies to 
provide property 
owners with 
instructions on how 
to go about seeking 
the return of legally 
seized property. 


owner be informed about how to get 
the property back. Justices Thomas 
and Scalia concurred in the judg- 
ment, but added that they believed 
due process does not require even 
the giving of notice. Instead, they as- 
serted the proper basis for determin- 
ing the propriety of the police offic- 
ers’ actions was under the Fourth 
Amendment reasonableness clause. 
9-0 decision. 

¢ Wilson v. Layne and Hanlon v. 
Berger, 67 USLW 4322, 4329 (1999). 

These two cases dealt with the 
issue of whether the police violate 
the Fourth Amendment when they 
allow the news media to accompany 
them while they execute a warrant 
at a person’s residence. In Wilson, a 
team of federal and local law en- 
forcement officers permitted a local 
newspaper reporter and photogra- 
pher to accompany them as they 
executed an arrest warrant for a 
fugitive at the home of his parents. 
The group entered the house in the 
early morning, but did not find the 
fugitive. Instead, they found his 
parents, still in bed and rather 
scantily clad. The news crew photo- 
graphed the activity, but never used 
the pictures. The parents filed a 
§1983 action (against the state po- 
lice) and a Bivens action (against the 
federal officers), alleging the law 
enforcement officers violated their 
Fourth Amendment rights by allow- 
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ing the news media to witness the 
warrant execution. The Fourth Cir- 
cuit held the officers were immune 
from liability. In Hanlon, a televi- 
sion news crew accompanied federal 
agents executing a search warrant 
at the ranch of a man suspected of 
poisoning eagles. He filed a Bivens 
claim, and the Ninth Circuit held 
that the police were liable, as no 
reasonable officer would have 
thought it appropriate to allow the 
news media to enter a private resi- 
dence with them. 

The Supreme Court, per Chief 
Justice Rehnquist, held that the 
Fourth Amendment does not permit 
police to bring along the press or any 
third party who is not a law enforce- 
ment officer, unless that person can 
aid in the execution of the warrant. 
The reasonableness requirement of 
the amendment requires that police 
actions in executing warrants be re- 
lated to the objectives of the autho- 
rized intrusion. The majority opin- 
ion stressed the sanctity of the home 
and discounted the police argument 
that media ride-alongs serve an im- 
portant public relations function 
and help to discourage police mis- 
conduct. These law enforcement in- 
terests did not override the right of 
privacy enjoyed by homeowners. The 
Court was careful to note that when 
third parties can aid in the execu- 
tion of a warrant, as when the third 
party can identify property to be 
seized, that person may accompany 
the officers into a residence. The 
Court did not address the common 
police practice of allowing third per- 
son ride-alongs in public areas. Fi- 
nally, while the Court held that the 
Fourth Amendment prohibits media 
ride-alongs in these cases, it also 
held that the police were not liable 
in Wilson or Hanlon, as the rule pro- 
hibiting ride-alongs was not “clearly 
established” at the time the war- 
rants were executed. Justice 
Stevens dissented on the issue of 
police immunity due to a lack of 
awareness of the appropriate con- 
duct. He argued the rule was clearly 
established at the time of the raids, 
and that the officers were therefore 
not entitled to qualified immunity. 
8-1 decision in Wilson; per curiam 


| 


decision in Hanlon. 


Search and Seizure Law 

¢ Florida v. White, 67 USLW 4311 
(1999). 

Police officers observed White use 
his automobile to deliver cocaine, 
but did not arrest him. Several 
months later White was arrested at 
his workplace, on charges unrelated 
to the drug transactions. The police 
seized his automobile from the park- 
ing lot where he worked, saying that 
it was an asset subject to forfeiture. 
This claim was not based on the 
crime for which he was arrested, but 
on their prior observations. The po- 
lice then conducted an inventory of 
the vehicle and found cocaine. White 
was subsequently charged and con- 
victed on drug charges, based on the 
cocaine found during the inventory 
search. On appeal White argued 
that the seizure and subsequent in- 
ventory search of his car violated the 
Fourth Amendment. Prior case law 
clearly established that police may 
search a car without a warrant 
when they have probable cause to 
believe the car contains contraband, 
but White asserted that here the 
police lacked probable cause to be- 
lieve the car contained contraband— 
instead, the police merely believed 
the car itself was contraband. The 
Florida Supreme Court held that the 
search was invalid because the po- 
lice lacked an exigent circumstance 
to search the car. 

The Supreme Court reversed the 
state court, in an opinion written by 
Justice Thomas. The majority opin- 
ion relied heavily on early American 
admiralty law as the basis for its 
holding that the police do not have 
to obtain a warrant before seizing 
an automobile from a public place, 
so long as they have probable cause 
to believe the car is forfeitable as 
contraband under the asset forfei- 
ture laws. The majority refused to 
distinguish between probable cause 
to believe a car contains contraband 
and probable cause to believe the car 
is contraband. The dissent, by Jus- 
tice Stevens, argued that the exi- 
gency so often present in vehicle 
searches was not present here be- 
cause the conduct creating probable 


cause to believe the car is forfeitable 
contraband occurred several months 
prior to the actual seizure of the car. 
7-2 decision. 

Knowles v. Iowa, 67 USLW 4027 
(1998). 

An Iowa police officer stopped 
Knowles for speeding. After issuing 
a speeding ticket, the officer ordered 
Knowles out of the car and searched 
it, finding marijuana. Knowles was 
then charged and convicted of drug 
possession. The officer searched the 
car under the authority of two state 
statutes: one which authorized po- 
lice to either arrest or issue a cita- 
tion for traffic offenses, and one 
which authorized police to conduct 
a “search incident to arrest” even in 
those situations where the officer 
chose not to actually take a person 
into custody but instead merely is- 
sue a traffic citation. The trial court 
and state supreme court upheld the 
search, on the ground that a search 
incident to arrest was appropriate 
in any situation where an officer 
was authorized to arrest, even if an 
arrest does not actually take place. 

The Supreme Court, in a unani- 
mous opinion authored by Chief 
Justice Rehnquist, struck down the 
Iowa law as violative of the Fourth 
Amendment. The Court acknowl- 
edged that the “search incident” was 
a continuing exception to the rule 
requiring a warrant, but noted that 
the exception was created for two 
reasons: to protect officers from a 
potentially armed person about to 
be taken into custody; and to pre- 
serve evidence for later use at trial. 
Neither of these two justifications 
existed in this case. First, Knowles 
was not in custody. Second, it was 
unlikely that the search could turn 
up any evidence of speeding, the of- 
fense with which Knowles was 
charged when the search com- 
menced. Undecided by the Court 
was the situation where a state 
eliminated citations altogether and 
mandated custodial arrests for mi- 
nor traffic offenses. Would the 
search incident rationale then be 
extended to these types of custodial 
arrests? Also unanswered was 
whether the Court might extend the 
search incident exception to other 
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situations where there is only the 
issuance of a citation, such as of- 
fenses more serious than a traffic 
offense, where a stronger case can 
be made that the person might be a 
danger to the officer. The context 
and fact-specific language of the 
opinion leaves these issues unre- 
solved. 9-0 decision. 

Minnesota v. Carter, 67 USLW 4017 
(1998). 

An anonymous informant notified 
an Eagan, Minnesota, police officer 
that he had just observed people in 
an apartment bagging cocaine. Fol- 
lowing up on the tip, the officer 
walked to the window of the apart- 
ment and looked in. The blinds were 
closed, but the officer was able to see 
through a gap between the blinds. 
He observed two men and a woman 
bagging cocaine. While the police 
were still in the process of obtain- 
ing a search warrant, the men left 
the apartment and drove away. The 
police stopped and arrested them 
and then returned to the apartment 
and arrested the woman. A search 
of the car and apartment revealed 
cocaine. At trial the men sought to 
have the cocaine found in their car 
and the apartment suppressed as 
the fruit of an unlawful seizure. 
They argued that the police officer 
who peered through the window 
blinds violated the Fourth Amend- 
ment, as they had a reasonable ex- 
pectation of privacy while in the 
apartment. The woman was renting 
the apartment, while the two men 
were there visiting from Chicago for 
the admitted sole purpose of pack- 
aging the cocaine. The trial court 
and state appellate court upheld the 
search, but the Minnesota Supreme 
Court reversed, holding that the 
Fourth Amendment applied to 
guests engaged in a “common task” 
with their host. 

The Supreme Court, in an opin- 
ion by Chief Justice Rehnquist, re- 
versed the state court and upheld 
the constitutionality of the police 
officer’s actions in this case. Accord- 
ing to the majority, the Fourth 
Amendment simply did not apply, 
as the officer’s conduct did not con- 
stitute a search for Fourth Amend- 
ment purposes. In previous cases 


Justice Stevens 
argued that police 
should be required 

to establish probable 
cause before 
searching belongings 
which clearly belong 
to passengers rather 
than to the driver 
of a vehicle. 


the Court has stressed that the 
Fourth Amendment applies not sim- 
ply to places or things, but also when 
there exists a “reasonable expecta- 
tion of privacy.” In a prior case 
(Rakas v. Illinois, 439 U.S. 128 
(1978)), the Court held that merely 
being present on the premises does 
not automatically create standing to 
assert a Fourth Amendment viola- 
tion. In another case (Minnesota v. 
Olson, 495 U.S. 91 (1990)), the Court 
held that an overnight guest had an 
expectation of privacy. The Court 
distinguished Olson on the ground 
that the defendants in this case 
were not overnight guests but 
merely short-term guests. Justice 
Scalia, joined by Justice Thomas, 
took a broader view: that the Fourth 
Amendment offers no protection to 
guests of any kind. He argued the 
Court should abandon the “expecta- 
tion of privacy” analysis and inter- 
pret the Fourth Amendment in light 
of the law at the time of its passage. 
Justice Kennedy provided the cru- 
cial fifth vote, but added a concur- 
rence limiting somewhat the effect 
of the majority opinion. In his view, 
social guests have a reasonable ex- 
pectation of privacy, but commercial 
guests, such as these defendants, 
did not. In dissent, Justice Ginsburg 
argued that the majority’s view of 
the Fourth Amendment was overly 
restrictive and that protection 
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should extend to any guests, as they 
are there at the invitation of the 
homeowner. 6-3 decision. 

¢ Wyoming v. Houghton, 67 
USLW 4225 (1999). 

A Wyoming Highway Patrol of- 
ficer stopped a car for speeding and, 
while speaking with the driver, no- 
ticed a syringe in the driver’s shirt 
pocket, which the driver admitted he 
used to inject drugs. Having prob- 
able cause to believe there were 
drugs in the car, the officer ordered 
the driver and his two female pas- 
sengers, all of whom were sitting in 
the front seat, out of the car and con- 
ducted a search of the passenger 
compartment. On the back seat of 
the car was a purse containing 
methamphetamine. One of the pas- 
sengers, Houghton, admitted it be- 
longed to her. She was arrested and 
convicted of felony drug possession. 
On appeal she argued that the drugs 
in her purse should have been ex- 
cluded from evidence as the product 
of an illegal search. She acknowl- 
edged the officer had probable cause 
to search the car for drugs, but did 
not have probable cause to search 
inside her purse, as it belonged to 
her, a passenger not suspected of 
criminal activity at the time the 
search took place. The Wyoming 
Supreme Court reversed, holding 
that when an officer has notice that 
a container within a car does not 
belong to the person suspected of 
criminal activity, the officer may not 
search the container. 

The Supreme Court disagreed, 
and upheld the search of Houghton’s 
purse. Writing for the majority, Jus- 
tice Scalia determined that the long 
line of cases regarding search of ve- 
hicles supported the application of 
a bright-line rule: Once a driver’s 
conduct gives the police probable 
cause to believe there may be con- 
traband in the car, the police may 
search the car without a warrant, 
and the scope of the search extends 
to all containers within the car that 
are capable of holding the contra- 
band. This includes even the search 
of the purse in this case, although it 
was no doubt obvious to the officer 
before he opened it that the purse 
did not belong to the male driver but 


to one of his female companions. 
Adopting a “passenger property” ex- 
ception or the “notice” rationale of 
the state court would impair effec- 
tive law enforcement. While such a 
bright-line rule clearly affected the 
privacy interests of passengers, 
Scalia asserted that such interests 
were generally weak, as the passen- 
gers had no reasonable expectation 
of privacy when riding in a car be- 
longing to another and being driven 
on the public highways. Justice 
Stevens dissented, arguing that po- 
lice should be required to establish 
probable cause before searching be- 
longings which clearly belong to 
passengers rather than to the driver 
of a vehicle. 6-3 decision. 


Self-Incrimination 

e Mitchell v. United States, 67 
USLW 4230 (1999). 

Mitchell pleaded guilty to charges 
related to a drug distribution con- 
spiracy, reserving her right to con- 
test the drug quantity, an important 
factor in determining the length of 
her prison sentence. The judge ac- 
cepted her guilty plea after advis- 
ing her of the rights she was waiv- 
ing, including the right to remain 
silent “at trial.” At the sentencing 
hearing the prosecution presented 
evidence regarding the extent of the 
defendant’s participation in the co- 
caine distribution scheme. The de- 
fendant elected not to testify. The 
trial judge, relying in part on the 
defendant’s refusal to contradict the 
testimony of her coconspirators, de- 
termined that the defendant’s of- 
fense involved an amount of cocaine 
that made her eligible for a 10-year 
mandatory minimum sentence. 
Mitchell appealed her sentence, but 
the Third Circuit upheld it, holding 
that the guilty plea constituted a 
waiver of her right to remain silent 
at the sentencing hearing and that 
it was therefore appropriate for the 
trial judge to use her failure to tes- 
tify against her. This ruling was in 
conflict with several other circuits. 

In an opinion penned by Justice 
Kennedy, the Supreme Court dis- 
agreed with the Third Circuit. The 
majority acknowledged that the gen- 
eral rule is that a witness may not, 


in a single proceeding, voluntarily 
testify about a matter and then as- 
sert the privilege against self-in- 
crimination during cross-examina- 
tion. This is known as the “stop and 
go” rule. Thus the defendant could 
have been cross-examined at her 
plea hearing. The defendant re- 
tained her privilege against self-in- 
crimination at her sentencing hear- 
ing because it is part of the criminal 
case and what she says there can be 
used against her. The majority also 
refused to permit the drawing of 
adverse inferences from her refusal 
to testify. A similar ban exists re- 
garding trial testimony, and the 
majority asserted that the same 
logic applied to testimony at sen- 
tencing hearings. The dissent by 
Justice Scalia took issue with the 
majority's unwillingness to allow 
the trial judge to draw adverse in- 
ference from the defendant’s silence. 
Scalia suggested that the majority 
was improperly extending the ratio- 
nale of a prior case (Griffin v. Cali- 
fornia, 380 U.S. 609 (1965)). Justice 
Thomas also dissented, going be- 
yond Scalia’s argument and suggest- 
ing that the Court reconsider Grif- 
fin. 


Summary 

The Supreme Court’s 1998 term 
was marked by some significant de- 
cisions involving criminal law. In 
most cases, the Court continued its 
record of upholding law enforcement 
authority. There is little reason to 
think this trend is about to change. 
Several cases that were accepted for 
consideration during the 1999 term 
present the Court with the opportu- 
nity to further expand the author- 
ity of law enforcement officers. 
These include a case involving 
whether a person’s sudden and un- 
provoked flight from police in a high 
crime area creates reasonable sus- 
picion to justify a Terry stop (Jili- 
nois v. Wardlaw); a case focusing on 
whether an officer may extend a 
traffic stop to ask unrelated ques- 
tions about criminal activity (Potts 
v. United States); and a case chal- 
lenging the necessity of Miranda 
warnings (Dickerson v. United 
States). Decisions in these cases 


could have a substantial impact on 
the administration of justice. 

Overall, there were 29 unanimous 
decisions (34 percent) and 51 deci- 
sions (68 percent) were decided by 
at least a 7-2 majority. While this 
presents a picture of general ideo- 
logical agreement, it should be noted 
that there were 16 cases with 5-4 
decisions (21 percent), and the dis- 
sents were often quite acrimonious. 
Clear ideological blocs have formed, 
with the Chief Justice and Justices 
Scalia and Thomas frequently 
aligned against Justices Stevens, 
Breyer, Ginsburg, and Souter. Jus- 
tices Kennedy and O’Connor are fre- 
quently in the center, and provided 
the crucial votes in many cases, in- 
cluding several of the criminal law- 
related cases. Given the narrow 
margin in so many cases, the upcom- 
ing presidential election is likely to 
have a major impact on the compo- 
sition of the Supreme Court. Several 
justices are reported to be contem- 
plating retirement; others are ailing 
and may have to retire. President 
Clinton thus far has appointed two 
justices; his successor will likely be 
presented with more opportunities 
than that to shape the composition 
of the Court. 0 
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fessor of criminal justice administration 
at Boise State University in Boise, Idaho. 
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tral University School of Law and a 
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Appellate Practice and Advocacy 


Citation Form: Getting it Right 


very lawyer needs to know 
proper citation form. Sloppy 
or inaccurate form suggests 
inattention to detail or ig- 
norance of the correct form. Even 
so, errors in citation form are ram- 
pant is today’s legal writing. And 
not just in lawyers’ writing— judi- 
cial opinions contain errors, too. 

There are several possible rea- 
sons for this. The rules have 
changed since most of us went to 
law school. Our memory of the 
forms learned in law school may 
have faded or become crowded out 
by more recent information. While 
some forms may have become sec- 
ond nature to us, others are merely 
an educated guess unless we look 
them up every time we use them. 
Because articles and CLE lectures 
on the topic are rare, we do not re- 
main as current on this subject as 
on those that are covered fre- 
quently. Some newer forms of cita- 
tion have developed through the use 
of the Internet, and rules for cita- 
tion of those sources are just devel- 
oping. Bottom line, we all focus on 
the substance of our writing more 
than on the form. 

This article will explain the 
proper current forms of citation in 
Florida and will also clarify some 
common misunderstandings of the 
citation rules. 


Sources of Citation Rules 
Florida lawyers have two main 
sources of citation forms: The 
Bluebook: A Uniform System of Ci- 
tation (16th ed.), published in 1996 
by the Harvard Law Review Asso- 
ciation, and Rule 9.800, Florida 


by Susan W. Fox 


The rules have 
changed since 
most of us went to 
law school. Our 
memory of the forms 
learned in law 
school may have 
faded or become 
crowded out. 


Rules of Appellate Procedure, which 
sets forth Florida’s “Uniform Sys- 
tem of Citation.” Rule 9.800 applies 
in all appellate proceedings in 
Florida; other citations not covered 
in the rule should follow the 
Bluebook. “Citations not covered in 
this rule or in The Bluebook shall 
be in the form prescribed by the 
Florida Style Manual published by 
the Florida State University Law 
Review, Tallahassee, Fla. 32306.” 
Fla. R. App. P. 9.800 (k). 


Purpose of Citation Rules 
Florida’s citation system was 
adopted by the Supreme Court of 
Florida “to standardize appellate 
practice and ease the burden on the 
courts.” Fla. R. App. P. 9.800 
committee’s notes. “It is the duty of 
each litigant and counsel to assist 
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the judicial system by use of these 
standard forms of citation.” Jd. Ap- 
parently, the court believes that 
nonstandard forms are a burden 
and fail to assist courts. 

“The basic purpose of a legal ci- 
tation is to allow the reader to lo- 
cate a cited source accurately and 
efficiently.” Bluebook at 4. Citation 
forms are designed to provide the 
minimum amount of information 
necessary to lead the reader to the 
source and to convey key informa- 
tion concerning the source. See id. 

A citation consists of three basic 
parts: an introductory signal; a de- 
scription of the authority; and an op- 
tional parenthetical phrase explain- 
ing its relevance. The rules for each 
of these sections are discussed below. 


Introductory Signals—Rule1.2 

In every type of legal writing, the 
citation of an authority is custom- 
ary to show support for or contra- 
diction of legal or factual proposi- 
tions or arguments. The 
introductory signal tells the reader 
how the authority relates to your 
proposition. This is true in appel- 
late briefs, judicial opinions, and 
even in opinion letters, as well as 
in scholarly writing. 

You may think that it is unnec- 
essary to use introductory signals 
for simple legal writing. Unfortu- 
nately, this is not the case. It is al- 
most never correct to cite an author- 
ity without an introductory signal. 

There are ten introductory sig- 
nals: /no signal]; accord; see; see 
also; cf.; compare... with. ..; but 
see; but cf.; see generally; and e.g. 
(when used in combination with 


‘ 


other signals). The first five indicate 
authorities that support a stated 
proposition. The sixth suggests a 
useful comparison. The seventh and 
eighth show contradiction. The 
ninth indicates helpful background 
material. The last, “e.g.,” indicates 
the cited authorities are examples. 
The proper use of signals is ad- 
dressed in further detail below. 

“(No signal],” which is the citation 
of an authority without an introduc- 
tory signal, is now used only to iden- 
tify the source of a quotation in the 
preceding sentence or to further 
identify an authority referred to in 
the text. Thus, except for these two 
instances, an authority may not be 
cited without an introductory signal. 
This is a drastic change from when 
most of us went to law school; in 
those days “/no signal/” was common 
and signified that an authority 
clearly stated the proposition in the 
text. The “/no signal/” signal is no 
longer used to indicate that the case 
supports the proposition you have 
just stated. Additionally, the “/no 
signal]” signal cannot be appropri- 
ately used in advance of a string ci- 
tation, since the quotation or au- 
thority referred to in the text would 
be only a single source. 

“See” is used to indicate that the 
authority “directly states or clearly 
supports” the proposition addressed 
in the text. Bluebook at 22. While 
prior editions of the Bluebook al- 
lowed use of “see” to show an author- 
ity that “clearly states” a proposition, 
in common practice, this role was 
given to “/no signal].” See, e.g., 
Bluebook at 22 (15th ed. 1991). The 
“clearly states” function formerly 
ascribed to “[no signal]” was trans- 
ferred entirely to the “see” signal in 
the 16th edition Bluebook. For- 
merly, “see” was used instead of “/no 
signal] primarily when the propo- 
sition was not directly stated in the 
authority but logically followed from 
another principle stated in it. This 
function is not covered in the cur- 
rent Bluebook. 

“See also” is used when the cited 
authority “constitutes additional 
source material that supports the 
proposition.” Bluebook at 22. Use it 
after you have already quoted an 


authority using “/no signal/”’ or have 
supported a proposition using “see.” 
A parenthetical explanation follow- 
ing such a cite is strongly encour- 
aged. 

“Accord” is used when a single 
authority is quoted in the text, but 
one or more other cited authorities 
also “clearly support” the proposi- 
tion. Id. The signal is also used to 
show that the law of another juris- 
diction is in accord with the cited 
authority. 

“Cf.” identifies support of a propo- 
sition different from the main propo- 
sition, but sufficiently analogous to 
lend support. Parenthetical expla- 
nations are “strongly recom- 
mended.” Bluebook at 23. 

“Compare ...fand]... with... 
land]...” suggests a useful compari- 
son or illustrates the proposition. 
Since the relevance of the compari- 
son will usually be apparent only if 
explained, parenthetical explana- 
tions are “strongly recommended.” 
Td. 

“But see” introduces an authority 
that clearly supports a proposition 
contrary to the main proposition. 
Use where “see” would be used for 
support. 

“But cf.” signifies an authority 
that supports a proposition analo- 
gous to the contrary of the main 
proposition. Again, a parenthetical 
explanation is “strongly recom- 
mended.” Bluebook at 23. 

“See generally” suggests that the 
cited authority presents helpful 
background information related to 
the proposition. A parenthetical ex- 
planation following each such au- 
thority is again encouraged. 

“E.g.” changed its function in the 
16th edition Bluebook; it was elimi- 
nated altogether as a stand-alone 
signal, and can now be used only in 
combination with other signals. 
Under the old system, the “e.g.” sig- 
nal meant that the writer could cite 
many authorities for the proposi- 
tion, but was naming just a few. 
Now, it would be used, for example, 
with “see” to signify citations of 
sample case(s) directly supporting 
a well-established proposition. 

In one of the more quizzical tech- 
nicalities, one of the signals that can 


now be combined with “e.g.” is the 
“(no signal]’ signal. This, of course, 
would result in the use of “e.g.” all 
by itself, which seems to restore 
“e.g.” as a stand-alone signal. Such 
would be appropriate, however, only 
if the text quoted a statement for 
which the writer chose to cite to only 
one or a few sources by way of ex- 
ample. 

“Contra” has been eliminated en- 
tirely as a signal, its function hav- 
ing been transferred to the “but see” 
signal. While “contra” had been used 
to show authority directly contrary 
to the cited proposition, just as “/no 
signal]” would be used for direct 
support, it has now been removed 
from the lexicon. Thus, the most 
common past usages of both “contra” 
(direct contradiction) and “/no sig- 
nalj” (direct support) have been 
merged into “but see” and “see” re- 
spectively. 

In a frustrating omission, the edi- 
tors of the Bluebook no longer tell 
us how to signal that the proposi- 
tion obviously follows from the cited 
authority (with an inferential step), 
although not directly stated in it. In 
prior editions, “see” was commonly 
used as this signal, but “see” is now 
limited to direct or clear support, 
and the Bluebook is silent on indi- 
rect support. Writers will be left to 
make the judgment call as to 
whether the authority’s support is 
direct enough to warrant use of 
“see,” or is so indirect as to require 
the ambiguous “Cf.” Since the only 
other signals that show support— 
*see also” and “accord”—are clearly 
limited (consistent with prior edi- 
tions) to citations of additional au- 
thority where a primary case has 
already been cited, the elimination 
of a method of citing indirect sup- 
port creates a troubling lack of guid- 
ance. 


Description of Source 

¢ Rules for Citing Cases 

The anatomy of a citation to a case 
is known to all lawyers and need not 
be explained. The basic rules will be 
touched on in passing only, and 
some rules that may not be as well 
known will be covered here. 

Common citation forms are as fol- 
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24 

By. 


lows: Fenelon v. State, 594 So. 2d 
292 (Fla. 1992), signifies an opinion 
of the Florida Supreme Court; and 
Sotolongo v. State, 530 So. 2d 514 
(Fla. 2d DCA 1998), signifies a dis- 
trict court of appeal decision.' The 
only tricky rule here is that Second 
District opinions are cited as “2d 
DCA,” not “2nd DCA,” and Third 
District opinions are cited as “3d 
DCA.” The other districts are cited 
as Ist, 4th, and 5th. 

Trailer v. State, 17 Fla. L. Weekly 
$42 (Fla. Jan. 16, 1992), signifies a 
recent Supreme Court opinion not 
yet published in Southern Reporter. 
For a recent district court opinion 
not yet published, the page number 
should include the “D” prefix and the 
parenthetical should include a cita- 
tion to the applicable district court 
(for example, “Fla. 4th DCA”). A 
common error in these forms is the 
miscitation of Florida Law Weekly, 
which is frequently abbreviated 
“FLW.” The date of the opinion is 
also important in locating a case too 
recent for the official reporter and 
should not be omitted. 

For circuit or county court opin- 
ions, the Florida Supplement should 
be cited, e.g., Whidden v. Frances, 
27 Fla. Supp. 80 (Fla. 11th Cir. Ct. 
1996), or State v. Alvarez, 42 Fla. 
Supp. 83 (Fla. Dade Cty. Ct. 1975). 

For Florida administrative agen- 
cies, one of three applicable Report- 
ers should be cited. Using the fol- 
lowing examples, cite decisions of 
the Florida Employee Relations 
Commission as: Wilson v. School 
Board, 4 F.P.E.R. 14262 (1978); de- 
cisions of the Florida Public Service 
Commission as: In Re Application 
for Approval of Transfer, 89 F.P.S.C. 
11:5 (1989); and decisions of all 
other agencies as: Insurance Co. v. 
Department of Ins., 2 F.A.L.R. 648- 
A (Fla. Dept. of Ins. 1980). 

For opinions of the United States 
Supreme Court, only the citation to 
United States Reporter is required, 
e.g., Sansone v. United States, 380 
U.S. 343 (1965), but if the United 
States Reporter cite is not available, 
“cite to Supreme Court Reporter, 
Lawyers’ Edition or United States 
Law Week in that order of prefer- 
ence.” Fla. R. App. P. 9.800(k). Only 


The date of the 
opinion is also 
important in locating 
a case too recent for 
the official reporter 
and should not 
be omitted. 


if the opinions are not yet published 
in these reports is Florida Law 
Weekly Federal an appropriate cite. 
Id. Citations to other federal cases 
are the same as the Bluebook. 

All case names should be under- 
scored (or italicized), whether in text 
or footnotes. The first word of either 
party’s name is not abbreviated, but 
after the first word, “[a]lways abbre- 
viate any word listed in table T.6.” 
Bluebook at 61. (See reprint in box 
below for the most common abbre- 
viations and recent additions to the 
abbreviation list in table T.6.) 

Omit denials of certiorari in de- 
scribing subsequent history “unless 
the decision is less than two years 
old or the denial is particularly rel- 
evant.” Bluebook at 66. Especially 
for Florida practitioners dealing 
with conflict between districts, the 
relevance of the denial of certiorari 
will, without a doubt, depend on 
whether the writer is urging the 
court to follow or depart from the 
cited authority. 

Statutes, Constitutions, and Rules 

Florida Statutes are frequently 
cited a variety of ways, but there are 
only two correct forms of citation. 
Use one or the other depending on 
whether your reference is to the 
main volume or to a supplement: 
§120.53, Fla. Stat. (Supp. 1974); or 
§350.34, Fla. Stat. (1973). 

It is common to see “Florida Stat- 
utes” spelled out in cites, to see the 
source and section number in in- 
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verted order, to see the year omit- 
ted, or to see inappropriate under- 
lining. Of these errors, failure to 
include the year of the statute is a 
pet peeve of many judges. In many 
cases, the year of a frequently 
amended statute will be critical to 
the legal issues. Florida Statutes 
Annotated is not to be cited except 
for court-appointed rules or refer- 
ences to other nonstatutory materi- 
als that do not appear in an official 
publication. 

If a law is not in the Florida Stat- 
utes or if citation of the session law 
is desired for clarity or adoption ref- 
erence, cite it as: Chapter 74-177, 
§5 at 453, Laws of Fla. 

The Florida Constitution is cited 
as follows: Art. V, §3(b)(3), Fla. 
Const. The year of adoption must be 
given only if necessary to avoid con- 
fusion. 

To cite Florida Rules, Rule 9.800 
calls for the abbreviated rules ref- 
erence followed by the rule number, 
e.g., Fla. R. Civ. P. 1.180. The table 
of proper rule abbreviations in Rule 
9.800 should be consulted if you 
have any uncertainty. The Florida 
Administrative Code is included in 
this list and is cited as: Fla. Admin. 
Code R.8H-3.02 (not “F.A.C.” as is 
commonly used). 

Official Public Domain Citations 

The use of an official public do- 
main citation is now preferred when 
available, pursuant to Bluebook 
Rule 10.3. This rule reflects a trend 
among courts to upload their opin- 
ions to a source available on the 
Internet. This public domain cita- 
tion (also referred to as medium 
neutral citations) source has become 
the citation of choice by the Bluebook 
editors, who instruct use of this cite 
“instead” of the regional reporter 
citations. Bluebook at 62. Official 
and regional reporters are still re- 
quired, but if a public domain cita- 
tion exists, it should be cited, and 
the other citations are then optional. 
The method for citing decisions 
available in public domain format 
is to include: case name; year of de- 
cision as volume number; name of 
court issuing the decision (using the 
appropriate abbreviations for re- 
gional cites); and the sequential 


number of the decision. When ref- 
erencing specific materials, pinpoint 
cites with paragraph symbols to the 
paragraph number of the text are 
required. Since new public domain 
citation services are coming online 
every day in varying formats, the 
methodology of citation remains 
somewhat flexible. The Bluebook 
gives two fictitious examples: 
“Stevens v. State, 1996 S.D. 1, 4217, 
and Jenkins v. Patterson, 1997 Wis. 
Ct. App. 45, 1157, 600 N.W.2d 435.” 
Bluebook at 62. The parenthetical 
date and name of court references 
are deleted as unnecessary, since 
both have been revealed in the pub- 
lic domain citation itself. 

© Other Authorities 

A book, law review, or other pub- 
lication is cited by the full name of 
the author(s), followed by the 
publication’s title (underscored or 
italicized), section symbol and spe- 
cific section cited, and a parentheti- 
cal citing the date of publication or, 
if there is an edition, the number 
and date of the edition, for example: 
Philip J. Padovano, Florida Appel- 
late Practice, §1.1 (2d ed. 1998), or 
Jon Mills, Sex, Lies and Genetic 
Testing: What Are Your Rights to 
Privacy in Florida, 48 U. Fla. L. Rev. 
813 (1996). Don’t underscore or itali- 
cize the author’s name or the name 
of the periodical; only underscore 
the title of the book or article. 

Legislative materials are treated 
as books—underscore the title, and 
print the author’s name (if given) in 
regular type. 
Short Forms 

Caution should be used in the 
application of the still ubiquitous 
“supra” and the less common “here- 
inafter.” The 15th edition Bluebook 
published in 1991 proscribed the use 
of “supra” and “hereinafter” to refer 
to cases, statutes, or constitutions, 
these being important enough to 
warrant repetition of the cite unless 
a short form were appropriate and 
the full citation immediately appar- 
ent. Nine years later, “supra” is still 
inappropriately used in judicial 
opinions and legal writing to refer 
back to a previously cited case. In- 
stead, an appropriate short form 
should be used. 


In general, citations 
to a case that has 
been cited in full may 
be shortened if the 
shortened citation 
clearly identifies 
the case. 


In general, citations to a case that 
has been cited in full may be short- 
ened if the shortened citation clearly 
identifies the case. Short forms of 
case citations give the name of one 
or both parties and do not give the 
first page of the case or the court or 
year of decision; they do include the 
word ”at” to indicate the page on 
which the specific materials appear. 
The name of a governmental party 
or other common litigant should not 
be used in the short form, when 
shortening to the name of a single 
party. Acceptable short forms for 
State v. Walborn, 729 So. 2d 504 
(Fla. 2d DCA 1999), are thus: 
Walborn, 729 So. 2d at 505; 729 So. 
2d at 505; Id. at 505. (Not: State of 
Florida, 729 So. 2d at 505.) 

Books, pamphlets, periodicals, 
and other similar materials may be 
referred to by the “supra” short form, 
once cited in full. 

There is no appropriate short form 
for a cite to a constitution, so always 
repeat the cite in full. The Bluebook 
does suggest short forms for statu- 
tory cites, but the Florida form is so 
short already that no shorter form 
seems appropriate. Omission of even 
the date of the statute is advisable 
only where there have been no rel- 
evant amendments that could have 
a bearing on the case. 


Parenthetical Information— 
Rule 1.5 


The Bluebook continues to recom- 


Common Abbreviations 
in Citations 
Always abbreviate these words in 
citations unless it is the first word 
of the name of a party: 


Administrative, ion} Admin. 
Agriculture, al] Agric. 
America[n] Am. 
Associate Assoc. 
Association * Ass’n 
Authority Auth. 
Board Bd. 
Brothers * Bros. 
Building Bldg. 
Commission Comm’n 
Committee Comm. 
Company * Co. 
Construction Constr. 
Corporation * Corp. 
Department Dep't 
Division Div. 
Environmental Envtl. 
Federal Fed. 
Financle, ial, ing] Fin. 
General Gen. 
Hospital Hosp. 
Incorporated * Inc. 
Insurance Ins. 
International Intl 
Limited * Ltd. 
Medic[al, ine] Med. 
Metropolitan Metro. 
Mutual Mut. 
National Natl 
Professional Prof] 
Public Pub. 
Road Rd. 
School|[s] Sch. 
Street St. 
University Univ. 
Utility Util. 


*Should be abbreviated in text as 
well as in citations. 

Abbreviations are also permis- 
sible for other words of eight letters 
or more if substantial space is saved 
and the result is unambiguous, and 
for names like “NAACP” and 
NLRB,” which have widely recog- 
nized initials. 

Do not abbreviate “United 
States.” 

See Bluebook, Rule 10.2.2 and 
table T.6, for a complete list of per- 
missible abbreviations and rules 
relating to amendments. 
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Is Your Bar 
Address Correct? 


Rule 1-3.3 of the Rules Regulating 
The Florida Bar, effective January 1, 1992, 
Chapter 1, Paragraph 1-3.3 states: 


“Official Bar Address: Each member of The Florida Bar 
shall designate an official bar 
mailing address and business telephone number. 
If the address given is 
not the physical location or street address of 
the principal place of employment, then such 
information shall also be given. 
Each member shall promptly 
notify the executive director of any changes 


Attn: Address Changes, Membership Records i 
Department, The Florida Bar, 650 Apalachee Parkway, | 
Tallahassee, FL 32399-2300 


Attorney Number 


Address 


Business Phone 


Facsimile Number 


E-mail 


Signature 
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mend parenthetical information 
whenever the relevance of a cited 
authority might not otherwise be 
clear to the reader. As a general rule, 
practitioners should include a par- 
enthetical for every cite preceded by 
the introductory signals “See also”, 
“Cf.”, “Compare... with. . .”, “But 
cf.”, “See generally”, and “e.g.”. It is 
common in Florida appellate prac- 
tice to use the parenthetical with 
“see” to provide a thumbnail descrip- 
tion of the facts of the case. 

The Bluebook now demands that 
a parenthetical begin with a present 
participle rather than a capital let- 
ter. Here is an example of an appro- 
priate parenthetical: But see 
Flanigan v. United States, 465 U.S. 
259, 264 (1989) (explaining that the 
final judgment rule reduces the po- 
tential for parties to “clog the courts” 
through a succession of time-con- 
suming appeals). The examples 
given for parenthetical information 
now suggest inclusion of everyday 
articles (a, an, the), by including the 
articles that had been dropped in the 
same examples in prior editions of 
the Bluebook. This suggests a trend 
away from legalese toward readabil- 
ity.Q 


1 Florida cases through 1948 require 
citation to the Florida Reporter; how- 
ever, a pending rule change submitted 
by the Appellate Court Rules Commit- 
tee would delete this requirement. 


Susan W. Fox has practiced appel- 
late law with Macfarlane Ferguson & 
McMullen in Tampa for the past 23 years 
and heads the firm’s appellate section. 
She is board certified in appellate prac- 
tice and serves as chair of the Appellate 
Court Rules Committee. Ms. Fox is asso- 
ciate editor of The Record: Journal of the 
Appellate Practice and Advocacy Section, 
as well as editor of the F.A.W.L. State 
News. 
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of the Appellate Practice Section, 
Lucinda Ann Hofmann, chair, and 
Jacqueline E. Shapiro, editor. 
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Trial Lawyers Forum 


The Rising Cost of Discovery fromExpert 
Witnesses: Problems and Solutions 


xpert witnesses have long 

been an integral part of liti- 

gation, and the topics upon 

which they are called to tes- 
tify are numerous and varied. Illus- 
trative is a recent monthly issue of 
Florida Jury Verdict Report, 20 
FJVR 7, which lists over 200 experts. 
Our rules of civil procedure and evi- 
dence encourage the use of experts, 
as well as provide for their entitle- 
ment to reasonable compensation.! 
With more and more experts or “pro- 
fessionals” being involved in the liti- 
gation process, the necessity for dis- 
covery directed to these witnesses 
has increased considerably. As 
stated in a recent medical/legal jour- 
nal, “[P]ayment for expert witnesses 
services, in general, is a somewhat 
taboo subject, ... almost nothing 
has been written about billing prac- 
tices for these types of services .. . 
at this time, there is no generally 
agreed upon set of criteria for what 
constitutes inefficient, unfair or ex- 
cessive billing.”* 

This article will discuss some of 
the problems practitioners encoun- 
ter in discovering opinions from ex- 
perts and make suggestions on how 
such difficulties may be minimized. 
Some of the hurdles in calling an 
expert to trial not specifically “re- 
tained” by you or your client will 
also be examined. The need is ap- 
parent for uniform standards to 
guide litigants and experts as to the 
cost of, and payment for, discovery, 
which should result in a much more 
efficient system.*® 


The Dilemma 
The following are only some of the 


by Curtright C. Truitt 


The need is 
apparent for uniform 
standards to guide 
litigants and experts 
as to the cost of, 
and payment for, 
discovery, which 
should result in a 
much more 
efficient system. 


situations the author has encoun- 
tered with opposing experts in the 
months prior to the writing of this 
article: 

1) A deposition of the plaintiff’s 
treating physician was scheduled at 
his convenience. The doctor advised 
that he charged $600 per hour and 
a check was delivered for this 
amount at the time of deposition. 
The deposition took exactly one 
hour; however, the doctor later 
billed an additional $800 for “prepa- 
ration.” The doctor retained an at- 
torney, who filed a “motion for ad- 
ditional fees.” The trial judge 
refused to award the additional 
compensation based on the agree- 
ment between the physician and my 
office. 

2) The expert demands payment 


of $2,000 prior to his discovery 
deposition being taken. A motion to 
compel and to assess a reasonable 
fee for the deposition was filed. 

3) An expert charges $500 more 
if the deposition is videotaped—no 
additional preparation needed— 
with the reason given as: “Turn on 
the camera and pay me more 
money!” 

4) A treating neurosurgeon was 
subpoenaed to trial by plaintiffs at- 
torney. He testifies on cross as to 
his charge for coming to court, “I 
told him (plaintiffs attorney) if I 
have to come here to testify (doctor 
was given a set time to testify; 
courthouse was 10 minutes from his 
office) he’s going to pay me $5,000 
per hour.” His testimony took two 
and one-half hours. 

5) Treating physician subpoenaed 
to trial, with the doctor’s fee (“de- 
mand”) not agreed to by counsel. 
The testimony went something like 
this. Q: Doctor, did the patient give 
you a history? A: I don’t recall. Q: 
Do your records refresh your recol- 
lection? [doctor glaring at attorney] 
A: No. Q: What did the patient [at- 
torney trying to establish a preex- 
isting history] tell you as to her 
prior problems [which were clearly 
documented in his chart]? A: I don’t 
know. 

The last example was obviously 
the expert’s retaliation for the at- 
torney not agreeing to pay his “set” 
fee. Discretion being the better part 
of valor, perhaps an agreement with 
the doctor would have at least mo- 
tivated the witness to read his 
records! Other problems with ob- 
taining testimony from experts in- 
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clude refusal to testify without pay- 
ment in advance of deposition or 
trial; minimum charges; refusal to 
give a date and time for a deposi- 
tion except before or after business 
hours; and refusal to be deposed ex- 
cept for certain days of the week. 

The Florida Statutes and the 
Rules of Civil Procedure provide 
little guidance in resolving the prob- 
lems that frequently occur in obtain- 
ing discovery from an opposing ex- 
pert or paying experts not retained 
by you to testify at trial. F.S. 
§92.231(2) provides: 


Any expert or skill witness who has tes- 
tified in any cause shall be allowed a wit- 
ness fee, including the cost of any ex- 
hibits used by such witness in the 
amount of $10 per hour, or such amount 
as the trial judge may deem reasonable, 
and the cost for same shall be taxed as 
costs. 

Rule 1.390(c) of the Florida Rules 
of Civil Procedure, in discussing dis- 
covery of experts, states: 

An expert or skill witness whose deposi- 
tion is taken shall be allowed a witness 
fee in such reasonable amount as the 
court may determine. The court shall 
also determine a reasonable time within 
which payment must be made, if the 
deponent and the party cannot agree. All 
parties and the deponent shall be served 
with a notice of hearing to determine the 
fee. Any reasonable fee paid to an ex- 
pert or skill witness may be taxed as 
costs. 

Rule 1.340(c) (emphasis supplied). 

The statutory rate of $10 to be 
paid to an expert at trial implies 
that the expert is under obligation 
to testify at trial, and the amount of 
the fee is to be determined post ver- 
dict. On the other hand, Rule 
1.390(c) allows for a “reasonable” fee 
to be set prior to or after a deposi- 
tion. In practice, it is difficult to 
have a fee issue determined prior to 
a deposition. This is mainly due to 
time constraints with hearing dates 
for a dispute that usually does not 
arise until just before (or after) the 
deposition. 

The current status of the law, as 
recited by the Second District in Lyle 
v. Lyle, 167 So. 2d 256, 257 (Fla. 2d 
DCA 1964), is that each situation is 
decided on its own merits, and that 
there is no formula of how an expert 
should be compensated: 

In all litigation involving professional 


With the present 
system, many clients 
refuse to authorize 
the deposition of 
opposing experts, 
thus making it difficult 
for their interests to 
be properly 
represented at trial. 


fees, proof is required of the nature of, 
and the necessity for, the services ren- 
dered and the reasonableness of the 
charge made therefor. In this respect, 
the legal profession stands on the same 
plane of other professions. As between a 
lawyer and his client, a matter of fees is 
one of contract between the two, but the 
fee to be allowed by the court is some- 
thing else and must be proved as any 
other fact, and determined and allowed 
by the court in its judicial discretion. The 
reasonableness of attorneys’ fees is not 
the subject of judicial notice, neither 
should it be left to local custom, which 
is conjecture guesswork. Each award 
must be made on its own merits and 
should be justified by the circumstances 
in each particular case. 


For costs sought to be “taxed” in 
cases actually tried, the amounts 
paid to experts must be reasonable. 
Thus, the attorney paying for the dis- 
covery deposition has to encounter 
the reasonableness question twice: 
once with the expert for being de- 
posed and again with the court, un- 
less a hearing took place regarding 
the deposition. The “burden” is on the 
expert to show the charges are rea- 
sonable.* Obviously, payment of the 
expert’s charges does not mean the 
court will find the amount agreed 
upon to be “reasonable.” 

Expert fees for testifying at trial 
are subject to the state uniform 
guidelines for taxation of costs in 
civil actions, unlike deposition tes- 
timony which “may” be taxed pur- 
suant to Rule 1.390, regardless of 
whether it was used at trial.® In 
some cases an expert’s fee for depo- 
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sition testimony has been taxed. For 
example, the First District Court of 
Appeal upheld, pursuant to Rule 
1.390(c), a trial court’s taxing as 
costs an expert witness fee for an 
expert whose deposition was taken 
but whose testimony was not offered 
at trial.® 

The party retaining an expert is 
responsible to pay contractual 
charges.’ However, an expert such as 
a treating physician cannot refuse to 
testify when the attorney refuses to 
pre-pay or agree to the expert’s 
charges. Section 92.231(2) requires 
only a $10 witness fee and a reason- 
able fee, if unable to be agreed upon, 
to be determined post verdict.® 

Finally, as part of the recent tort 
reform legislation (effective October 
1, 1999), in order to tax the costs of 
expert fees against the opposing 
party, you must provide a report 
summarizing the opinions no later 
than five days prior to the deposi- 
tion of the expert or at least 20 days 
prior to discovery cutoff, whichever 
is sooner.® 


Suggestions to 
Avoid Disputes 

Certainly the attorney requesting 
discovery from an expert retained by 
the opposing party or a treating phy- 
sician should make a diligent effort 
to reach an agreement with the wit- 
ness on the amount of the fee when 
scheduling the deposition, or shortly 
thereafter. Confirming the arrange- 
ment in writing is highly advisable. 
Personal conversation between the 
expert and the attorney initiating 
discovery regarding any dispute 
over the amount of the fee or date 
and time of the deposition could 
prove helpful. 

If the opposing side has retained 
the expert whom you seek to depose, 
counsel may be able to intercede and 
help resolve any dispute as to the 
amount charged or the timing of the 
discovery. In the matter of a treat- 
ing physician, the plaintiffs coun- 
sel may have little influence in the 
matter. If the physician declines to 
go forward with a deposition, the 
deposing counsel should file a mo- 
tion to compel testimony, combined 
with a request to determine a rea- 


sonable fee, and should serve the 
motion and notice of hearing on the 
physician and opposing counsel. The 
expert may then be motivated to 
resolve the issue without a court 
appearance. Of course, the opposite 
could occur and the expert may be 
more difficult to deal with and could 
retain personal counsel to argue the 
matter in court. 

Experts who are known to charge 
exorbitant fees or who charge more 
for video depositions should have to 
justify charges before the trial court. 
Some practitioners, on the other 
hand, feel that expert fees should be 
paid regardless of the amount, as 
fighting with the expert (they be- 
lieve) can only lead to unfavorable 
results either in settlement or trial. 

One of my colleagues has proposed 
during numerous cases which we 
have litigated together that each 
party bear the cost of deposing his 
or her own retained expert. The ex- 
pert is paid without any dispute, 
and more than likely at a more fa- 
vorable rate. Of course, this does not 
answer problems involving treating 
physicians or other experts over 
whom neither party has control. 


Guidelines Are Needed 
While setting standard charges 
for expert discovery may not solve 
all problems, it would certainly sim- 
plify the litigation process. For ex- 
ample, a prospective rule could 
specify that in order for discovery to 
go forward, the party seeking dis- 
covery shall be required to file a 
motion to determine a reasonable 
fee within a set time after the dis- 
covery is obtained. This should pre- 
clude the expert from setting unrea- 


Curtright C. Truitt is a board cer- 
tified civil trial attorney in Ft. Myers, 
concentrating his practice in represen- 
tation of insurers and their policyhold- 
ers. He received his bachelor’s degree 
from Baylor University and graduated 
from Stetson University College of Law 
in 1983. Mr. Truitt cofounded Tew & 
Truitt, PA., in 1984 and in 1995 formed 
Curtright C. Truitt, P.A. 

This column is submitted on behalf 
of the Trial Lawyers Section, Michael G. 
Tanner, chair, and D. Keith Wickenden, 
editor. 


sonable conditions on the deposition 
and delaying the progression of the 
case. Additionally, a cap could be 
placed on the hourly rate charged, 
or a maximum charge could be set 
for a deposition, and specific guide- 
lines would enumerate the types of 
things an expert could charge for, 
i.e., preparation, travel, incidental 
costs, etc. 

Undoubtedly, such provisions 
would be controversial because of 
differences, perceived or real, be- 
tween qualifications of experts, e.g., 
a chiropractor paid the same as a 
nuclear physicist. Further, an overly 
restrictive rule could end up discour- 
aging experts from becoming in- 
volved in litigation. 

With the present system, many 
clients refuse to authorize the depo- 
sition of opposing experts, thus mak- 
ing it extremely difficult for their 
interests to be properly represented 
at trial. Similarly, in a contingency 
situation where plaintiffs counsel 
may advance costs, charges for ex- 
pert discovery could seriously im- 


pact the recommendations by the 
attorney as to whether the case 
should be prosecuted. Guidelines 
which would give litigants and ex- 
perts guidance on how these mat- 
ters are to be handled should there- 
fore be welcomed. U 


1 Stat. §§90.702—704; R. 
P. 1.280 and 1.390. 

2 26 J. Am. Acap. PsycHIATRY AND THE 
Law No. 1 (1998). 

3 See JOURNAL OF LEGAL MEp. 

* See American Indemnity Company v. 
Coneau, 419 So. 2d 670 (Fla. 5th D.C.A. 
1982); Lafferty v. Lafferty, 413 So. 2d 17 
(Fla. 2d D.C.A. 1982). 

5 Hyster Company v. Stephens, 560 So. 
2d 1334 (Fla. Ist D.C.A. 1990); Eppler 
v. Tarmac America, Inc., 695 So. 2d 775 
(Fla. 1st D.C.A. 1997). 

§ See Hyster, 560 So. 2d 1334; Eppler, 
695 So. 2d 775. 

7 See Lyle, 167 So. 2d 256. 

8 See Eppler, 695 So. 2d 775. 

9 See Fia. Stat. §57.071(2) (1999). 

1° Practitioners should be aware that it 
is inappropriate to discuss with a treat- 
ing physician the care and treatment of 
the patient, unless at trial or in deposi- 
tion. See Fia. Stat. §455.667(5). 


Bone up on the tax breaks that 


C O l e can help you foot the bills for 


higher education. 
The HOPE Credit can cut 


per undergraduate student per 


year. Applies only to the first 


C a e d ] 1 S your federal tax up to $1500 
for 


taxpayers. 


two years of college or other 
post-secondary courses. 

The Lifetime Learning Credit 
can save you up to $1000 a 
year in taxes for graduate, 
professional or undergraduate 
study. You cannot claim both 
credits for the same person in 
the same year. 

Education IRA. Contribute 


up to $500 a year per child until 
the child turns 18. 
For details, see your 1999 tax 


booklet. Or check our Web site: 


www.irs.gov 
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Spotlight on Voluntary Bars 


Hillsborough County Bar Association 


Lawyers for Literacy 


lifford—The Magic School 
Bus, Dr. Seuss, A.A. 
Milne, Eric Carle. Books, 
Books, and more Books! 
What opens more doors for a child’s 
future? Learning how to read! 

The Hillsborough County Bar 
Association’s Community Liaison 
Committee kicked off it’s third year 
of fund raising to purchase books for 
children who might not ever have 
been afforded the luxury of owning 
and reading their own new books. 
The Lawyers for Literacy project is 
sponsored by attorneys who donate 
their money and their time for the 

, purchase of new books for the 
county’s Head Start program. 

“A Book Could Mean the World,” 
was this year’s 
theme and over 
150 lawyers 
from the 
Hillsborough 
County Bar As- 
sociation at- 
tended the re- 
ception at the 
beautiful 
Northern Trust 
Bank. “We 
raised close to 
$2,000 at the re- 
ception and all 
of the proceeds 
will be used to 
buy books for 
the children,” 
said Leland T. 

Baldwin, who 
spear-heads the 
effort for the 


sponsoring the reception so that all 
of the donations from the members 
of the bar can go directly to pur- 
chase books,” she said. Northern 
Trust Bank has committed to co- 
sponsoring the event for the next 
two years. 

Hillsborough County’s Head 
Start Program assists 2,300 three- 
and-four-year old children and their 
families each year, with services 
ranging from intellectual enrich- 
ment and health care for 
preschoolers, to job opportunities 
for their parents. Education is cen- 
tral to the goals of Head Start. 
Many of these children have no 
books or any other reading materi- 
als in their homes. 


“This year, we asked the attor- 
neys to bring age-appropriate, good 
condition used books for the siblings 
of the Head Start kids, along with 
their minimum $10 donation. 
Many times, these books are the 
first books these children have ever 
owned,” Baldwin said. 

The goal of HCBA’s Lawyers for 
Literacy is to provide a new book 
per child for 3,000 Hillsborough 
County youngsters. Volunteer law- 
yers and secretaries deliver the 
books to the Head Start schools. 
Once each child selects a book, his 
or her name is inscribed in the front 
of the book. Seeing their names in 
their books fills them with a sense 
of pride in owning their own book. 

The pay- 
off to the at- 
torneys? 
Grateful 
smiles, 
huge hugs 
and trea- 
sured 
kisses! And 
the knowl- 
edge that 
you are 
helping the 
war against 
illiteracy 
and open- 
ing a world 
to at least 
one child. 
How can 
any person 
say no toa 
request for 


bar. “Northern Recipients of Lawyers for Literacy books listen to Leland T. Baldwin, who spearheads the money for a 
Trust Bank is project for the Hillsborough County Bar Association. 
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ADVANCED FUNDING 


@ Personal Injury Attorneys now you 
can get cash funding for your client 
(plaintiff) waiting for settlement or court 
(Not a loan). If the plaintiff loses we lose. 
Help your client to hold out for a better 
settlement. Toll Free: 1-877-718-3195, 
Miami 1-305-740-7900. 


ATTORNEY REFERRAL 
SERVICES 
& A-A-A Attorney Referral Service. What 
is the sound of no phones ringing! Last 
month we referred over 12,000 callers to 
our member attorneys. Call Us! Are you 
ready for referrals? A-A-A Attorney Refer- 


ral Service. 1-800-733-5342. You can call 
the Referral Service 24hrs 7 days. 


MEDICAL 
EXPERTS 


WITH OUTSTANDING SUCCESS 


Our in-house, board-certified MDs 
review medical records and match 
experts to meritorious cases 

from our panel of thousands 

of carefully pre-screened 
specialists in your region. 


THAN JUST A REFERRAL SERVICE— 


1-800-275-8903 


Visit our website— www.amfs.com 


@ Save 50% on law books. Cail National 
Law Resource. America’s largest law book 
dealer. All sets guaranteed excellent and 
up-to-date. Your satisfaction absolutely 
guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E- 
mail: lawstuff@ aol.com. 


EXPERT WITNESS 


Forensic Footwear/Tire 
Examiner & Document 
Examiner 
= William J. Bodziak, M.S.F.S; retired 
FBI examiner; fully certified, over 27 years 


experience; Jacksonville, FL 904-287- 
8860. 


_Inter-City Testing 
Consulting 


Technical Evaluations and 

Expert Testimony 

Inquires Welcome 
Automotive Accident Reconstruction; Boating, PWC, 
Sailing & Maritime: Bi ical injury Analysis; C 
tion Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; Ladders; 
Parks, Playgrounds, Amusements; Pollution-Air & Wa- 
ter; Safety/Electrical Engineering; Slips, Trips & Falls; 
Sports, Recreation, Aquatics; Toxic Exposure; Trans- 
portation, Tires; Highway Safety; Warning/Instructions 

(561) 745-7940 


Jupiter, Florida: 3 


BETTER THAN TOPFORM"™! 


ASE 
BANKRUPTCY 


“I reviewed all the top bankruptcy programs 


and found Best Case the simplest to use while 
generating picture-perfect forms...” 


- Thaddeus Furlong, Esq.. Furlong & Luchs, Fairfax, Virginia 


Intuitive Layout, 
Comprehensive Features, 
Rock-Solid Reliability. 


Y Order today risk-free! We offer a 60- 
Day Money Back Guarantee. 


If you'd like to receive a 
FREE demo version, 
call us toll-free or visit 
our website. 


We would be happy to 
fax you information about 
our software and local references. 


1.800.492.8037 


www.bestcase.com 


“TopForm ts a trademark of Matthew Bender & Co., Inc.. not affiliated with Best Case Sokstons. 
VISA MASTERCARD AMERICAN EXPRESS DISCOVER 


‘ox 32, Evanston, IL 60204 


To Advertise in 
The Florida Bar Journal 
Lawyer Service Pages, 

Contact: 

David Francis 

at (850) 561-5687 
or email: 
dfrancis@flabar.org 
Be sure to check 
The Florida Bar 
Website at: 
www.FLABAR.org 


THE FLORIDA BAR JOURNAL/MARCH 2000 93 


Lawyer Servi 
yer Services 

& 

| 

| 
v 
Fully | = 

v 
a 
| 


DENTAL MALPRACTICE 
¢ Plaintiff or Defense 

* Case Merit, Causation, Liability 
¢ Trial Preparation and Strategy 
¢ Expert Testimony 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-877-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


HALE INVESTIGATIVE/ 
PROCESS, INC. 


R. Hare, Jk. Renee R. 
PRIVATE INVESTIGATORS 
Licensed - Bonded 


P.O. Box 720426 
Orlando, FL 32872-0426 
Phone (407)275-6969 * Fax (407)275-9171 
Toll-Free: 1-800-882-5137 
Website: http://www.hale-pi.com 
E-mail: renee@hale-pi.com 
halepi@hale-pi.com 
Legal Nurse Consultant On Staff 
Certified & Appointed Process Server: 
* Orange, Osceola, Seminole & 
Brevard 
¢ All of Florida & Nationwide 
Services Available 
Investigative Services: 
* Surveillance Specialist 
* Background (Personal or Asset) 
¢ Criminal 
Domestic 
Civil 
* Nationwide Computer Searches 


Handwriting 


@ Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904) 399-3300. Thirty years ex- 
perience in Federal and State Crime Labo- 
ratories. Qualified in Federal and State 
courts. Retired FDLE Document Exam- 
iner. 


& Certified Forensic Document Exam- 
iner, Thomas Vastrick, 225 S. Swoope 
#109, Maitland, FL 32751 (800) 544-0004. 
Formerly with U.S. Postal Inspection Ser- 
vice Crime Lab. Over 20 yrs. Experience. 
ABFDE Certified (former Board Director). 
Court qualified throughout southeast. 


Medical 


@ Physicians For Quality : Credible 
medical experts. Since 1986. We have 
Florida physicians who have agreed to 
review your malpractice case, and if it 
has merit, testify for you. Plaintiff or 
Defense. 1-800-284-3627. Visit us at 
www.physiciansforquality.com. 


Medical-Legal Consultants 


@ SP Medical-Legal Consultants, Inc. 
Steven Pliskow, M.D., F.A.C.0.G., Board 
Certified in OB-GYN. Available for chart 
review, depositions and expert testimony. 
Reasonable Rates. Other specialties avail- 
able. Call (561) 790-5793. 


4NI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


FL Agency # A8500404 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 

FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 10,000 CASES FOR 
3,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 
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Lawyer Services 


Police & Security 


@ Lou Guasto Police & Security Ex- 
pert Witness. Retired Police Chief with 
twenty-six years Law Enforcement ex- 
perience. F.B.l. Academy graduate. 
Univertisity Criminal Justice Instructor. 
(954) 434-0413. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 49 years practice ex- 
clusively in Florida real estate law, AV 
rated, available to act as consultant or ex- 
pert witness in real property. 20185 East 
Country Club Drive, #607, Miami 33180, 
(305) 933-2266, fax (305) 682-1533, e- 
mail: jlmacklaw @ aol.com. 


STOCKBROKER FRAUD/ 
MISMANAGEMENT 


@ Stockbroker Fraud / Mismanage- 
ment. Call us to talk over remedies avail- 
able to your clients who have securities 
account losses. Referral or co-counsel; 
expert witness affiliations. David McGee, 
Beggs & Lane, Pensacola, (850) 432-2451. 


STRUCTURED 
SETTLEMENTS/LOTTERIES 


@ Top dollar paid for insurance settle- 
ments and lottery winnings. Do you have High 
Net Worth Elder Clients? We purchase large 
life insurance policies from seniors. Heart- 
land Capital Funding, Inc., www.heartland 
lumpsum.com. (800)897-9825. 


...to send for the latest copy of the 
free Consumer Information Catalog. 

It lists more than 200 free or low- 
cost government publications on topics 


like money, food, jobs, children, health 


and federal benefits. 

Don’t waste another minute, send 
today for the latest free Consumer 
Information Catalog and a free sample 
booklet. Send your name and address to: 


Consumer Information Center 
Department TH 
Pueblo, Colorado 81009 


A public service of this publication and the Consumer 
Information Center of the U.S. General Services Administration. 


OUT OF STATE... 


@ Was your client injured or arrested 
in Las Vegas? Call Craig P. Kenny & As- 
sociates. A law firm committed to the cli- 
ent, practices primarily in the areas of 
Personal Injury, Workers Compensation, 
Medical Malpractice and Criminal De- 
fense. Experienced Trial Attorneys. Call 
Craig toll free 1-888-275-3369 or 
CPKnASSOCS @aol.com. 


@ North Carolina Attorney for Real 
Estate Transactions and Refinances/ 
Wills, Trusts & Estates, Corporations, 
LLC’s and Partnerships. Also lincensed 
in Florida. Call Toll Free (888) 267-1888. 
Law Offices of Richard J. Maita, P.A. 68 
Grove Street, Asheville, NC 28801. Fax 
(828) 236-1887 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $290 


(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $195 per International class 
COPYRIGHT - $155 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWwW.TRADEMARKINFO.COM 
Since 1957 
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y INTERNATIONAL You're being fined court costs plus what the judge 


figures he might have made trading on the internet. 


MIKE<HAPRO 


Can | call you back? I’m not at my desk. 
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LEXIS Publishing 
Two trialassistants 
for Florida criminal practice 


FLORIDA CRIMINAL DEFENSE ; 


Supplemented by the LEXIS Publishing 
Editorial Staff 


Florida Criminal Defense Trial Manual features 


thorough yet concise coverage of felony proceed- 
ings under Florida and federal law, including 


recent case law changes and detailed analysis of 


the essential elements of each offense. Topics 


include arrest, search and seizure, Miranda 


warnings, line-up procedures, inchoate crimes, 


check offenses, sexual battery and drug offenses. 


$350° 


5 volumes, looseleaf, with current supplement, item #80614, © 1972 
Approximate 1998 and 1999 annual upkeep $140 and $100.50 respectively. 


FLORIDA CRIMINAL 
SENTENCING LAW 


Lloyd T. Davidson 


Florida Criminal Sentencing Law is the only 


authoritative and up-to-date analysis of all facets 


of Florida sentencing law. This unique work 


deals with pre-sentencing investigation and 


reports, application of sentencing guidelines, 
enhanced and mandatory penalties, capital cases, 


multiple offenses, lesser included offenses, 


probation, community control, gain time and 


execution of sentence. 


$180° 


2 volumes, looseleaf, with current supplement, item #80605, © 1995 
Approximate 1998 and 1999 annual upkeep $184 and $201.50 respectively. 


Use The Member Advantage from The Florida Bar: 
Take an additional 10% off the initial purchase price! 


(The Florida Bar Member Advantage program does. not apply to. 
previous purchases or subscriptions.) 


*Plus sales tax, shipping and handling where applicable. 
LEXIS, NEXIS and Martindale-Hubbell are ——— trademarks, LEXIS Publishing and MICHIE are trademarks of Reed Elsevier Properties inc., used under license. SHEPARD’S is a registered trademark of SHEPARD'S Company. 
Matthew Bender is a registered trademark of Matthew Bender Properties, Inc. Copyright 1999 Matthew Bender & Company, Inc. All rights reserved. 
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